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I.

TELEVISION, RADIO, PHOTOGRAPHIC COVERAGE OF
JUDICIAL PROCEEDINGS
"WHEREAS, the Conference of Chief Justices appointed a sixteen member committee in February, 1978, to study the possible amendment of Canon 3-A (7) of the Code
of Judicial Conduct to permit electronic and photographic coverage of the courts of our
nation under guidelines that would preserve the decorum and fairness of our judicial
proceedings; and
"WHEREAS, the Conference has discussed, debated and considered the judicial
canon which bans broadcasting, televising, audio recording or taking photographs during trial and appellate proceedings for new purposes; and
"WHEREAS, the highest court in each state has the authority and responsibility
to provide ethical standards, to upgrade the quality of justice administered and to
improve the contact with the public in each state; and
"WHEREAS, the news media, both print and electronic, serve an important role
in informing the public and it is in the best interest of the public to be fully and
accurately informed of the operation of judicial systems;
"NOW, THEREFORE, BE IT RESOLVED by the Conference of Chief Justices
that the Canon 3-A (7) of the Code of Judicial Conduct be amended by adding the
following paragraph and the commentary:
Notwithstanding the provisions of this paragraph, the (name the supervising appellate court or body in the state of federal jurisdiction) may allow television,
radio and photographic coverage of judicial proceedings in courts under their
supervision consistent with the right of the parties to a fair trial and subject to
express conditions, limitation, and guidelines which allow such coverage in a
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Resolution, the American Bar Association House of Delegates refused
consideration of a camera-in-court provision at the 1978 annual American Bar Association meeting, deferring the matter until the February,
1979 meeting.2
State courts in at least fourteen states 3 are conducting experiments
allowing the electronic media access to court proceedings. This paper
is provided as a review of the history of the media's struggle for entry
into the courts and the present state experiments.
A responsible press has always been regarded as the handmaiden of
effective judicial administration, especially in the criminal field. Its function in this regard is documented by an impressive record of service over
several centuries. The press does not simply publish information about
trials, but guards against the miscarriage of justice by subjecting the
manner that will be unobstrusive, will not distract the trial participants, and will
not otherwise interfere with the administration of justice.
Commentary:
If television, radio, and photographic coverage is permitted it should be supervised by the appropriate appellate body which supervises the courts within its
jurisdiction. It is necessary that there be express conditions and guidelines
adopted by the supervising court or body in order to provide a specific manner
and means for this type of media coverage. These guidelines should include the
type and location of equipment, the discretion left to the individual trial or appellate court, and the necessity, if any, to obtain the consent of the participants.
Absent special circumstances for good cause shown, no consent appears necessary
in appellate courts. Special circumstances may exist in all courts for the restriction of this type of coverage in cases such as rape, custody of children, trade
secrets, or where such coverage would cause a substantial increase in the threat
of harm to any participant in a case.
"BE IT FURTHER RESOLVED, that the Conference designate the National
Center for State Courts as the Clearinghouse for all photographic and electronic-in-thecourthouse information for various states and federal jurisdictions. In order to provide
the complete exchange of information, the Conference recommends that each jurisdiction forward to the National Center all rules, statistics, guidelines, opinion, reports and
other information pertaining to the use of photographic and electronic devices in the
courtrooms of their states, and that all information be made readily available to the
courts upon request.
"Adopted at the Thirtieth Annual Meeting held in Burlington, Vermont, August
2,1978."
2. 64 A.B.A. J. 1342 (Sept., 1978). At the February, 1979 ABA National Convention in Atlanta, the ABA's House of Delegates voted overwhelmingly against camerasin-the-courtroom. Associated Press, February 12, 1979.
3. See Appendix infra.
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police, prosecutors and judicial processes to extensive public scrutiny and
criticism. 4
The Constitution of the United States offers "a right to speedy and
public trial by an impartial jury . . . ."I This right was created .to
prevent a recurrence of the well known and oppressive English Star
Chamber judicial proceedings. On the other hand, the Constitution's
First Amendment states that: "Congress shall make no law. . . abridging the freedom of speech and the press ...
." The philosophies of the

first and sixth amendments dictate an enforceable power that are often
f6und to be in conflict. The clash between the interests represented by
these two amendments may be heard in the background of the dramatic
judicial confrontation between the press seeking admittance to court
proceedings and the judiciary's concern that the presence of the media
can deny a defendant his right to a fair trial and invade the privacy of
all trial participants. Therefore, it is necessary that compromises be
struck between these interests to safeguard the ultimate freedom provided by each amendment. The press and judiciary have struggled toward this goal for years.
This paper is designed to be a brief overview of the current struggle
between the broadcast media and the courts. The scope of the paper is
limited to use of electronic equipment in courtrooms as a news gathering
process by the print and broadcast media. However, use of electronic
devices, particularly video taping equipment for utilization as part of the
judicial process is another area which warrants consideration by the
bench and bar, but goes beyond the scope of this paper. The paper will
be divided into three sections. The first section will give an overview of
the history of press and media coverage in judicial proceedings. The
4.

Sheppard v. Maxwell, 384 U.S. 333, 350, citing to Craig v. Harney, 331 U.S.

367, 374 (1947).

5. U.S. CONST. amend. VI.
In all criminal prosecutions, the accused shall enjoy the right to a speedy and

public trial, by an impartial jury of the State and district wherein the crime shall
have been committed, which district shall have been previously ascertained by
law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining
Witnesses in his favor, and to have the Assistance of Counsel for his defense.
6. U.S. CoNsT. amend. I. "Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble, and to petition

the Government for a redress of grievances."
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second section will look to both the pro and con arguments which have
been presented on the issue of media in the courts. The last section is
an appendix and will deal with contemporary court rulings and experiments currently being conducted throughout the United States in an
attempt to resolve the dilemma of whether to allow cameras in the
courtroom.
1. HISTORY
The first broadcast of a trial to gain national interest was WGN
Chicago's coverage of the Scopes Monkey Trial in Dayton, Tennessee 7
in 1925. Photography and broadcasting were allowed in the proceedings,
with no reported complaints registered about the process.
The print media became notorious for sensational coverage of trials
in 1926 during the Halls-Mills case, a sex-murder scandal in Sommerville, New Jersey.8 At the trial, there were over 200 reporters, necessitating a giant telegraph switchboard with 120 positions set up in the basement of the courthouse to send out reports. In addition, eight telephone
operators were hired to handle the load. After acquittal, the defendants
brought a libel suit against the New York Daily Mirror seeking
$1,500,000 in damages, which was purportedly settled for $850,000.'
Today's concern with the risks inherent in having reporters with
cameras in the courtroom is the direct .result of the case involving the
kidnap-murder of the Lindberg baby.10 The kidnaping occurred on
March 1, 1932, and the body of the baby was not found until March
12th of that year. The accused, Bruno Hauptmann, was arrested during
September of 1934. The story had remained front page news since the
time of the kidnaping. The trial, which commenced in January of 1935,
is stated to have "probably received the most extensive media coverage
of any American criminal case up to its time."'" The trial has been
described as a "Roman Holiday."' 2 "Photographers clamored on counsels' tables and shoved flash bulbs into the faces of the witnesses. The
judge lost control of his courtroom and the press photographers lost
7.
8.

Danna, TVs Fight for Courtroom Access,.200 F.0.1. RPT. I (May, 1968).
J. LOFTON, JUSTICE AND THE PRESS, at 98-100 (1966).

9.

id.

10. State v. Hauptmann, 180 A. 809 (1935), cert. denied, 296 U.S. 649 (1935).
11. Roberts and Goodman, III, The Televised Trial: A Perspective, 7 CUME. L.
REv. 327 (Fall , 1976).
12. Danna, supra note 7.
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control of their senses. ' 1 3 There were more than seven hundred reporters in attendance. "Some two hundred newspapers sent their own correspondents and each of the major press services maintained a full staff
at the scene. More than eleven million words were sent over the wires
during the trial, about a million of them the first day."' 4 Although the
judge ordered the doors locked the day the verdict was due, ingenious
press people created ways to inform their employers of the verdict. One
of the most creative schemes was that of Francis Toughill of the Philadelphia Record who scraped the insulation from the courtroom telephone wires and hooked in a telephone headset. Crouched in the balcony
of the courtroom, he called his city desk and announced the verdict.,5
Although the New Jersey Court of Errors and Appeals did not find
the abuses in the Hauptmann trial sufficient to overturn a death sentence, 6 a barrier was created between the courts and the press. The
organized press fought with the bench and bar about who was responsible for the chaos of the Hauptmann trial. In a September 18, 1937
edition of the media periodical, "Editor and Publisher," the editors
agreed that a portion of the blame must be placed upon the press, but
laid most of the responsibility upon the bench and bar. "So long as you
have publicity-hungry lawyers and judges, you'll have newspapers ready
to sate their appetite and make money as well."' 17 As one broadcaster
put it, "so we had a witches brew of journalistic excesses, judicial laxness, legal hamming and political maneuvering."' Despite the reprimands and excuses, it was clearly the press, the defendants and the
general public who were penalized for the unfitting activities which
accompanied the Hauptmann trial.
The true punishment was felt when the House of Delegates of the
American Bar Association adopted Canon 35 on September 30, 1937.1
Canon 35 stated:
13.
14.
15.
citing to
16.

Id. at 1.
Lofton, supra note 8, at 104.
Reed, Canon 35: Flemington Revisited, 177 F.O.I. RPT. 3 (March, 1967),
TIME, Feb. 25, 1935.
The Appellate Court said prejudicial publicity was inevitable and upheld the

conviction. See A.

FRIENDLY

and R.

GOLDFARB, CRIME AND PUBLICITY,

at Ch. I(1967).

17. Reed, supra note 15, at 4.
18. Canon 35 and the Broadcast Media, 61 F.O.I. RPT. (1961). (Based on a
speech by Frank Fogarty).
19. Murrill gives a complete report of Canon 35 as it evolves from inception to
adoption. See Murrill, Canon 35: A Summary, 77 F.O.I. RPT. (1962).
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Proceedings in court should be conducted with fitting dignity and decorum. The taking of photographs in the courtroom during sessions and the
broadcasting of court proceedings are calculated to detract from the

essential dignity of the proceedings, degrade the court and create misconception with
respect thereto in the mind of the public and should not be
20
permitted.
Although the Canon was not controlling upon the state courts, many
states considered it an adequate basis for keeping the press from the
courtroom. 2' In 1952, the Canon was amended to prohibit "the taking
of photographs in the courtroom, during sessions of the court or recesses
between sessions, and the broadcasting-televising of court proceedings. .. - By 1966, all states except Colorado, Texas and Oklahoma

had adopted some form of Canon 35 either by statute or by court
ruling.21 The essence of the Canon is applied in Federal Courts as
Federal Rule of Criminal Procedure No. 53.24 The Judicial Conference
of the United States also adopted Canon 35 as a suggestive but not
binding resolution.21 Numerous committees met and debates were held
in the decade following the adoption of Canon 35 with one result, a
group of guidelines which the broadcast media created for themselves
entitled the National Association of Broadcasters Standards of Conduct
for Broadcasting Public Proceedings. 6
The first reversal of a state court criminal conviction on the
grounds of adverse pretrial press publicity was by the Warren court in
1961 in the case of Leslie "Maddog" Irvin.27 Irvin was indicted for one
20.

D. GILMORE, FREE PRESS AND FAIR TRIAL, at 23 (1966).

21. Neither Canon 35 nor Canon 3-A (7) of the ABA Codes of Judicial Conduct
are binding law. They are created by the ABA as suggestions. States are free to adopt
such suggestions by statute or by court rules or are free to create their own rules. The
preface to the 1972 ABA Code of Judicial Conduct adopted August 16, 1972 states:
In the judgment of the association this code consisting of statements of norms
denominated as Canons, the accompanying text setting forth the specific rules and
the commentary, states the standards the judges should observe. The Canons and
text establish mandatory standards unless otherwise indicated. It is hoped that
all jurisdictions will adopt this Code and establish effective disciplinary procedure

for its enforcement.
22.

Danna, supra note 7, at 1.

23. D. GILMORE and J. BARRON, MASS
24. Id., citing FED. R. CRIM. P. 53.
25.

COMMUNICATIONS LAW,

at 452 (1974).

Id.

26. J.BITTNER and D. BITTNER, RADIO
27. Irvin v. Dowd, 366 U.S. 717 (1961).
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of six local murders in the Evansville, Indiana area. His attorney asked
for and received a change of venue based upon forty-six newspaper
accounts, some of which claimed Irvin's confession to the six murders.,
Venue, however, was moved only to the next county, an area which the
same press served,29 and the trial began in November of 1955. Of four
hundred and thirty prospective jurors examined by the prosecutor and
defense attorney, three hundred and seventy had formed some opinion
about Irvin's guilt.3 After twelve jurors were chosen and the defense
had used all peremptory challenges, the defendant's counsel argued that
four of the jurors had stated Irvin was guilty.31 Consequently, Irvin was
found guilty and sentenced to death in the electric chair. 2 After being
denied a new trial by the Indiana Supreme34 Court, 33 Irvin twice appealed to the United States Supreme Court.
This was the first opinion in which the United States Supreme
Court had thoroughly discussed trial by newspaper. Justice Frankfurter,
in a concurring opinion, stated:
This court has not yet decided that the fair administration of criminal
justice must be subordinated to another safeguard of our constitutional
system-freedom of the press properly conceived. The court has not yet
decided that while convictions must be reversed and miscarriages of justice result because the minds of jurors were3 poisoned, the poisoner is
constitutionally protected in plying his trade.
The problem of pretrial publicity and the prejudice thereby created still
in the Irvin trial stated, "you cannot forget
remains exactly as a juror
'36
what you hear and see."
Soon after this trial by newspaper, a trial by television occurred in
28. GILMORE, supra note 20, at 31.
29. Id.
30. Id.
31.
32.

Id.
Id.

33. Irvin v. State, 236 Ind. 384, 139 N.E. 2d 898 (1957).
34. Irvin v. Dowd, 359 U.S. 394, 398 (1959), and Irvin v. Dowd, 366 U.S. 717
(1961). See also K. DEVOL, MASS MEDIA AND THE SUPREME COURT, at 272 (1976);
NELSON and TEETER, LAW OF MASS COMMUNICATIONS, at 305 (1974); and GILMORE,
FREE PRESS AND FAIR TRIAL, at 11 (1966).
35. 366 U.S. at 730'(1961), as cited in H. NELSON and D. TEETER, LAW OF MASS
COMMUNICATION, at 304 (2d ed. 1973).
36. 366 U.S. at 730 (1961).
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Rideau v. Louisiana37 during 1963. Six days after his arrest, and without the presence of counsel, Wilbur Rideau admitted to kidnaping, bank
robbery and murder. Interviewed in his cell by a sheriff and two policemen, moving pictures complete with sound track recorded the entire
twenty minutes of interrogation. Leading questions were climaxed by
Rideau's confession to the charges. 38 Later that day, television station
KLPC in Lake Charles, Louisiana broadcast the interview three times
to a viewing audience of approximately one hundred and fifty thousand. 39 The defendant's request for a change of venue was denied.
Rideau was convicted and sentenced to death for murder, with the
Louisiana Supreme Court affirming the conviction." The United States
Supreme Court granted certiorari." Seven of the Justices felt that
pretrial broadcasts had prevented the defendant from a fair trial and
reversed the decision, giving Rideau a new trial.4" Justice Potter, delivering the opinion of the Court, said:
We hold that it was a denial of due process of law to refuse the request
for change of venue after people of Calcasieu Parish had been exposed
repeatedly and in depth to the spectacle of Rideau personally confessing
in detail to the crimes of which he was later to be charged. For any one
who has ever watched television, the conclusion cannot be avoided that
this spectacle to the tens of thousands of people who saw and heard it in
a very real sense was Rideau's trial . . . subsequent court proceedings in
a community
so pervasively exposed to such a spectacle would be hollow
3
formality.1
The landmark case of Estes v. Texas44 in 1963 virtually overshadowed the sensationalism of Rideau. This case resulted in an absolute ban of television in the courts. Texas financier Billy Sol Estes was
tried in 1962 for fraud against the federal government." Despite a five
hundred mile change of venue to Reeves County, the trial was a celebrated occurrence with a packed courtroom. Over Estes' objection, the
televising of the trial was allowed with rules established for the media.
37.
38.
39.
40.
41.
42.

373 U.S. 723 (1963).
Id.
Id. at 724.
242 La. 431, 137 So. 2d 283 (1962).
373 U.S. 723 (1963).
Id.

43. 373 U.S. at 726 (1963).
44.

381 U.S. 532 (1965).

45. Id. at 535.
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The only live coverage was the prosecutor's argument to the jury and
the jury verdict, 4 although portions of the trial were filmed without
sound and shown on nightly newscasts with commentaries.4 7 The defense
attorney objected to his person being filmed during his summation, so
the camera was focused on the judge while the defense attorney conconviction was affirmed by the Texas Court of
cluded his case. Estes'
4
Criminal Appeals. 1
Estes appealed to the United States Supreme Court; one of the
grounds being that he had been deprived of due process of law by the
television of his trial. 49 The Court, in a five to four decision, reversed
Estes' conviction holding broadcasting of both the pretrial hearing and
the trial deprived the defendant of due process as afforded by the fourteenth amendment of the United States Constitution." The Court was
curiously divided, with six separate opinions constituting eighty-five
pages including numerous photographs of the courtroom. Consensus of
four of the five majority opinions indicates that the act of televising a
criminal trial is in itself a violation of due process and thus unconstitutional." It is worthy to note that four of the five Justices who held this
restrictive view are no longer on the Court as of this date.5"
Speaking for the Court, Justice Clark began by describing the
conditions of the court in the initial hearing:
The video tapes of these hearings clearly illustrate that the picture presented was not one of that judicial serenity and calm to which the petitioner was entitled. . . .1 Indeed, at least twelve cameramen were engaged in the courtroom throughout the hearing taking motion and still
pictures and televising the proceedings. Cables and wires were snaked
across the courtroom floor, three microphones were on the judge's bench
and others were beamed at the jury box and counsel tables.
Based on his finding of the conditions of the trial court, Justice
46. Id. at 537.
47. Id.
48. 354 S.W. 2d 161 (Crim. App. 1961).
49. 381 U.S. at 533.
50. Id.
51. Id.
52. They were Chief Justice Earl Warren, Justice Tom Clark, Justice Arthur
Goldberg, and Justice William 0. Douglas.
53. It is noted that the Supreme Court used both still photographs and videotapes
in making its determination in Estes.
54. 381 U.S. at 536.
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Clark continued to discuss these effects on the press and trial participants. He found it was a misconception of the rights of the press" to
say the broadcasters were discriminated against in favor of the print
media simply because cameras, the tools of the broadcast trade, were
not allowed in the courtroom. The majority of the Court supported the
public's right to know what occurs in the courtroom but.not to the
extent it would deny the defendant a fair trial and due process. Reversing the Texas decision, the Court delineated the problems created by the
presence of television equipment in the courts. A major concern of the
Court was the potential impact of television on the jurors, including the
distraction created by cameras and similar equipment. The fear that
jurors will be unable to properly perform their function in a "carnival"
atmosphere pervades the Estes opinion.
Moreover, the Estes Court recognized televising trials may create
potential problems including impairment of criminal trial testimony,
because witnesses could be influenced by what they saw or heard on
television or radio and a resulting additional burden could be placed on
the trial court. The Court conceded that some of the problems are
inherent in allowing print media reporting of courtroom activities, but
explained that the impact of the broadcast media could be more detrimental to courtroom decorum. The Court discussed the impact of television on the defendant as a form of mental harassment."
Despite the holding of the majority that the judgment be reversed
because of the denial of the defendant's due process, the opinion acknowledges the limitations of media equipment and technology as of
that date:
It is said that the ever-advancing techniques of public communications
and the adjustments of the public to its presence may bring about a
change in the effect of telecasting on the fairness of criminal trials. But
we are not dealing here with future developments in the field of electronics. Our judgment cannot be rested on the hypotheses of tomorrow but
must take the facts as they are presented today.5 7
Chief Justice Warren, speaking for Justices Douglas and Goldberg,
concurred with the holding of Justice Clark, stating:
55.
56.
57.

Id. at 539.
Id. at 545-52.
Id. at 551-52.
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I believe that it violates the Sixth Amendment for Federal Courts to allow
criminal trials to be televised to the public at large. I base this opinion

on three grounds: 'I) The televising of trials diverts the trial from its
proper purpose in that it has inevitable impact on all the trial participants; 2) that it gives the public the wrong impression about the purpose
of the trials, thereby detracting from the dignity of the court proceeding
and lessening the reliability of trials, and 3) that it singles out certain
defendants and-subjects them to trials under prejudicial conditions not
experienced by others."
The Chief Justice warned that unethical directors may choose to air only
the parts of films that depict their points of view leaving the defendant
in a false light before the public.-9 Moreover, if a mistrial were the result
of a broadcast trial, it would be difficult to find an impartial jury for a
second trial. In summary, Chief Justice Warren's opinion is that, "the
television camera.

. .

is not entitled to pervade the lives of.everyone in

disregard of constitutionally protected rights."' 0
In his dissent, Justice Stewart, speaking for Justices Black, Brennan and White, found the televising of judicial proceedings had not been
shown unconstitutional on its face.6 ' He warned that because of prothe Court's firm decision on the subject in 1965 was
gressing technology,
2
premature.
There are three noteworthy limitations regarding the case of Estes
v. Texas.63 First, the decision applies only to criminal trials; second,
there was no consent given by the parties; 4 third, Canon 28 of the Texas
Canon of Judicial Ethics, which allowed broadcast coverage of court
proceedings at the trial judge's discretion, contained a warning that
close supervision by the judge would be necessary to protect the dignity
of the proceedings. 5 At the conclusion of Estes in the United States
58.
59.
60.

Id. at 565.
Id.
Id. at 585.

61. Id. at 601-602.
62. Id. at 615.
63. 381 U.S. 532.
64. Some commentators think the requirement of mandatory consent might have
led to a different decision. ElectronicMedia in the Courtroom, 385 F.O.I. RPT. (February, 1978). (Based on speech by Hon. J.P. Morgan, Chief Justice of the Missouri
Supreme Court).
65. B. McDonald, TV and News Coverageof the Courtroom, TEx. BAR J., at 170
(March, 1967). This article gives a good discussion of Texas' somewhat unique legal
views toward cameras in the courts during the decade of the 1960's.
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Supreme Court, Texas Canon 28 was so criticized that Texas prohibited
photographic coverage of all future state judicial proceedings."
In the following year, 1966, the United States Supreme Court
made a strong attempt to balance free press and free trial in the case of
Sheppard v. Maxwell.67 Following the trend already established, the
Court reversed denial of the petition for writ of habeas corpus of Dr.
Samuel Sheppard on the grounds that due process as guaranteed by the
fourteenth amendment had been violated by press publicity resulting in
an unfair trial. 8 This decision brought about a new trial for Sheppard
and resulted in acquittal and freedom.69
According to Dr. Sheppard's version of the events of July 4, 1954,
he was awakened by the screams of his twenty-nine year old pregnant
wife.7" He ran upstairs to her room and wrestled with a shadowy form
of a man who knocked him unconscious. After recovering, Sheppard
checked his wife's pulse and found she was dead. He then checked his
son's room and found that he was not injured. Hearing a noise downstairs, Sheppard chased the shadowy form out of the house to the beach
of his lakefront property where he was again knocked unconscious.
After awakening, he returned to the house and called a neighbor. The
neighbor reportedly found Dr. Sheppard dazed and injured. Mrs. Sheppard was found dead in her bed having been beaten to death with a blunt
7
instrument. '
Media attention was focused on Dr. Sheppard almost immediately
and the press fell on the case like birds of prey. They began acquiring
information from Sheppard's family and neighbors; from Dr. Gurber,
the coroner, who told the press and his professional associates that it
was evident Sheppard had committed the crime and they should get a
confession from him; and from Captain Kerr of the Cleveland police
who, among other officials, urged that Dr. Sheppard be arrested. 72 The
66. Id.
67. 384 U.S. 333 (1966).
68. Dr. Sheppard's conviction was affirmed by the Ohio Court of Appeals, 100
Ohio App. 345, 128 N.E. 2d 471 (1955); the Ohio Supreme Court denied his writ of
habeas corpus, 170 Ohio 551, 167 N.E. 2d 94 (1960); the United States District Court
for the Southern District of Ohio granted a writ of habeas corpus, 231 F. Supp. 37
(1964), but the order was reversed by the appellate court, 346 F. 2d 707 (1964), cert.
granted, 382 U.S. 916 (1965).
69. 384 U.S. 333.
70. Id. at 336-37.
71. Id. at 337-38.
72. FRIENDLY and GOLDFARB, supra note 16, at 14.
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press repeated every allegation and suspicion.
Dr. Sheppard was arrested on July 30, 1954. All of the Cleveland
newspapers praised the arrest and reported favorable official comments
by the mayor and police chief. Extensive media coverage of the pretrial
proceedings continued until September 23rd.73 The United States Supreme Court took judicial notice of five volumes filled with newspaper
clippings representing the press' reporting from the time of the murder
until Sheppard's conviction in 1954.74
The trial began in mid-October and lasted forty-seven days with
almost ten thousand pages of transcript. 75 The courtroom during the
trial was in bedlam. This scene is described during the selection of the
jury: "courtroom overrun by cameras and cameramen

. . .

flashbulbs

were popping and huge lighting devices backed by powerful reflectors
were sprouting from chairs, tables and the floor. Defense counsel, Corrigan, rose to protest.

.

. 'They're standing on tables, sitting on railings

and hanging from the chandeliers,' he asserted. 'They're even taking
pictures of the jurors-that is, when they can get their lens past the
assistant prosecuting attorney trying to get into the picture!' -17
Although trial court Judge Blythin ruled that no pictures of any
kind could be taken in the courtroom during the duration of the trial,
this ruling was frequently and openly disregarded.77 The facts presented
on appeal clearly indicated the trial judge had lost control of his courtroom.78 It was noted by the United States Supreme Court that the trial
during the
judge and chief prosecutor ran in elections which occurred
79
Sheppard trial with both incumbents being re-elected.
Jurors had access to all publications throughout the trial and were
sequestered only during their five days of deliberation." During the time
73. During the 53 days between arrest and trial, the Cleveland Press gave the
story a banner headline 23 times, lead position 28 times and front page story 31 times.
The Cleveland Press was the largest newspaper in Ohio at the time with a circulation of 310,000. It was distributed in the afternoons. The Cleveland Plaindealer served

the area in the mornings. It is noted that the day the Sheppardverdict was announced
by the Ohio Court, 30,000 extra issues of the Press were printed and sold. See FRIENDLY
and GOLDFARB, supra note 16.
74. Justice Clark speaking for the Court, 384 U.S. at 341-42.
75. 384 U.S. at 346, 348.

76.

FRIENDLY

and

GOLDFARB,

supra note 16, at 18, made in reference to P.

HOLMES, THE SHEPPARD MURDER CASE

77.
78.
79.
80.

(1967).

Id.
384 U.S. 333.
Id.
Id.
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the jury was sequestered, the jurors were allowed to make phone calls
to friends and family without any restrictions."1 As the result of the trial
in 1954, Dr. Sheppard was convicted of second-degree murder.82 Upon
petition for certiorari,Sheppard was granted a new trial on the ground
due process had been violated by the trial court's failure to protect the
doctor from prejudicial publicity."
Justice Clark, writing the opinion of the court, described the prejudicial nature of the events:
There can be no question about the nature of the publicity . . . . We
agree, as did the court of appeals, with the finding of Judge Bell's opinion
for the Ohio Supreme Court; "Murder and mystery, society, sex and
suspense were combined in this case . . . to intrigue and captivate the
public's fancy . . . .Throughout. . .the nine week trial, the circulation
conscious editors catered to the insatiable interest of the American public
in the bizarre. . . .In this atmosphere of a Roman Holiday for the news
media, Sam Sheppard stood on trial for his life." 84
After describing and discussing these specified abuses by the press
in the Sheppard trial, the Clark opinion supports the traditional American values placed on freedom of the press:
A responsible press has always been regarded as the handmaiden of
effective judicial administration, especially in the criminal field ....
The press does not simply publish information about the trials, but guards
against the miscarriage of justice by subjecting the police, prosecutors
and judicial processes to extensive public scrutiny and criticism. 85
Justice Clark continued that, because of this function of the press as a
watchdog of the judiciary, the courts have been unwilling to totally
restrict the press from the courtrooms. Yet, as Justice Clark makes
clear, the due process afforded to a defendant must be carefully preserved with a jury able to come to a verdict based only on the evidence
submitted at trial rather than from distracting extraneous sources. 8
The United States Supreme Court found the fundamental error of
81. Id.
82. Id. at 335.
83. 382 U.S. 916 (1965).
84. 384 U.S. at 356, citing to State v. Sheppard, 165 Ohio St. 293, 294; 135 N.E.
2d 340, 342 (1956).

85. Id. at 350.
86. Id. at 361-62.
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the court below was that the trial judge, believing he lacked the power,
had not properly controlled the courtroom. He failed to restrain the
press and curtail the excessive publicity. The Supreme Court, stating
that the courtroom and courthouse premises are subject to the control
of the trial judge, found the carnival atmosphere could have been
avoided had appropriate measures been taken. 7 The following guidelines were suggested: 1)The number of reporters should be limited and
assigned seating areas selected; 2) certain prohibitions should be
clearly defined, such as keeping the press away from the exhibits; 3) the
trial court should insulate the witnesses; 4) the court should proscribe
extrajudicial statements by any witness, party, attorney or court official. TheCourt further suggested that the jury should be sequestered
throughout the trial.8"
In reversing the denial of the Sheppard habeas corpus petition, the
Court stated that, where prejudice prevents a fair trial, a new trial
should always be granted. However, the Court suggests that justice will
be better served by the prevention of abuses in lieu of granting a new
trial: "[W]e must remember that reversals are but palatives, the cure
lies in those remedial measures that will prevent the prejudice at its
inception. The court must take some steps by rule and regulation that
will protect their processes from prejudicial, outside interference." 9
The warnings of the Supreme Court in Sheppard have been heeded
by both the press and the bench. The impact resulted in rulings in which
the courtroom doors were virtually locked to the press throughout the
country. Zealous, overly protective judges fought with equally zealous
reporters during the several years following Sheppard with perhaps the
American judicial system and the American public suffering the greatest
loss in most of the battles.
Finally, in 1972, the restrictive ban of the press from the courts was
lifted."
87. The state experiments re cameras in the court set out in the Appendix reveal
that the recommended guidelines have been established in response to Justice Clark's

warning.
88. 384 U.S. at 361-63.
89. Id. at 363.
90. The Code of Judicial Conduct including Canon 3-A(7) was adopted by the
House of Delegates of the American Bar Association on August 16, 1972.
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CONTEMPORARY HISTORY

In 1972, a new Code of Judicial Conduct was unanimously approved by the American Bar Association House of Delegates. Canon
3-A(7) 9 of this new Code replaced former Canon 35. The new Canon

allowed a judge, at his discretion, to permit electronic or photographic
equipment in the courtroom for purposes of preserving evidence, making the trial record and other specified judicial purposes. These purposes
included the following: 1) closed circuit television to another room to
accommodate a larger courtroom audience when necessary; 2) closed
circuit television to a press room so the press could move about without distracting the trial participants; 3) closed circuit television to the
cell of a defendant who had proven unruly in the courtroom, and 4)
filming trials for editorial purposes as long as the trial participants
would not be distracted or the dignity of the proceedings impaired.
Film procured under these guidelines could not be shown to the public
until all appeals have come to final judgment. In addition, all parties
and witnesses must consent to the recording and reproduction. The

commentary following 3-A(7) states: "temperate conduct of judicial
proceedings is essential to the fair administration of justice. The recording and reproduction of a proceeding should not distort or drama91. ABA CODE OF JUDICIAL CONDUCT, CANON 3-A(7):
A judge should prohibit broadcasting, televising, recording, or taking photographs in the courtroom and areas immediately adjacent thereto during sessions
of court or recesses between sessions, except that a judge may authorize:
(a) the use of electronic or photographic means for the presentation of evidence,
for the perpetuation of a record, or for other purposes of judicial administration;
(b) the broadcasting, televising, recording, or photographing of investitive, ceremonial, or naturalization proceedings;
(c) the photographic or electronic recording and reproduction of appropriate
court proceedings under the following conditions:
(i) the means of recording will not distract participants or impair the
dignity of the proceedings;
(ii) the parties have consented, and the consent to being depicted or recorded has been obtained from each witness appearing in the recording and
reproduction;
(iii) the reproduction will not be exhibited until after the proceeding has
been concluded and all direct appeals have been exhausted; and
(iv) the reproduction will be exhibited only for instructional purposes in
educational institutions.
Commentary: Temperate conduct of judicial proceedings is essential to the fair
administration of justice. The recording and reproduction of a proceeding should
not distort or dramatize the proceeding.
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tize the proceedings." Although 3-A(7) was apparently more liberal
than Canon 35, it did not substantially affect the status quo because the
judicial type of proceedings which were allowed to be televised under
3-A(7) had little, if any, newsworthiness. The Code was in keeping with
the United States Supreme Court's ruling in Sheppard which gave the
trial judge the responsibility of maintaining courtroom decorum, but
3-A(7) provided little additional opportunity for the press to serve its
function as "handmaiden of effective judicial administration," as the
United States Supreme Court aptly described in the Sheppard
decision.92
Prior to the adoption of 3-A(7) by the American Bar Association
in 1972, only three states had experimented with modification of the
prohibitions of Canon 35.93 Texas had formerly allowed electronic
media into courts at the trial judge's discretion under its Canon 28 of
the Integrated State Bar of Texas.9" After the United States Supreme
Court's reversal of Estes v. Texas, 5 the State of Texas adopted the
American Bar Association's Canon 35." Continuing to adhere to the
American Bar Association guidelines, Texas adopted Canon 3-A(7) to
replace Canon 3597 in 1972.
Oklahoma, in an attempt to experiment with media in the courtroom, began its first live coverage of a trial in Oklahoma City in December, 1953." The state supreme court ruled in 1958 that the decision to
televise the trial was a matter of judicial discretion.9 A conflict was
created in 1959 when Oklahoma adopted a modification of Canon 35
which prohibited televising of actual proceedings.10 ° The question of
cameras in Oklahoma courts became more enigmatic in 1961 when the
Oklahoma Supreme Court again held that the matter lay at the discretion of the trial judge.' These conflicts were apparently resolved in
1976 when Oklahoma adopted 3-A(7) of the American Bar Association
92. 384 U.S. at 350.
93. Danna, supra note 7 at 3, and OKLAHOMA CANONS
35. OKLA. STAT. ANN. tit. 5, §1, App. 4 (West 1966).
94.
95.
96.

OF JUDICIAL ETHICS

No.

See 27 TEx. BAR J. 102 (1964).
381 U.S. 532.
Id.

97. TEXAS CANONS OF JUDICIAL ETHICS No. 3-A(7), TEX. REV. CIv.
(Vernon Cumm. Supp. 1972).
98. GILMORE, supra note 20, at 31.
99. Lyles v. State, 330 P. 2d 734 (Okla. Crim. App. 1958).
100. OKLAHOMA CANONS OF JUDICIAL ETHICS No. 35, OKLA.
§ I, App. 4 (West 1966).
101. Cody v. State, 361 P. 2d 307 (Okla. Crim. App. 1961).
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The third state to experiment with modification of the prohibition
of Canon 35 before 1972 was Colorado. In 1956, the Colorado. Supreme
Court adopted its own modified version of Canon 35.103 From that time

until the present, Colorado has allowed some form of electronic coverage of trials. Because of the lengthy and also current experiments by
Colorado, the full story of its experience is included in the Appendix
under current usage of experiments of cameras in the courtroom. 104
In recent years, numerous states have attempted to create specific
and special codes by which their judiciary may experiment with cameras
in the courts. A complete explanation of these experiments can be found
in the Appendix.
3. ARGUMENTS FOR AND AGAINST CAMERAS IN THE
COURTROOM
The discussion of these arguments pertains to the general issue of
whether there should be audio and/or visual recording of court proceedings under established guidelines and limitations. The type of filming
and recording within the limitations and purposes of allowing such activities may vary; therefore, the arguments for cameras in the courtroom
are not aimed at expressed unlimited access. Rather, the argument for
allowing broadcast media in the courtroom is defined as falling within
a range of any position opposite a complete ban or prohibition of cameras in the courts.
PRO: The constitutional guarantee of freedom of the press demands that the broadcast media not be discriminated against in
favor of the print media.
CON: The obtrusive nature of electronic media demands that it
be prohibited from the courts.
The United States Supreme Court's decision in Estes v. Texas01 s
is still the governing law on this issue. Justice Clark, speaking for
102. OKLAHOMA CANONS OF JUDICIAL ETHICS No. 3-A(7), OKLA. STAT. ANN. tit.
5, § 1, App. 4 (West Cumm. Supp. 1976).
103. In Re Hearings concerning Canon 35 of the Canons of Judicial Ethics, 132
Col. 591, 296 P. 2d 465 (1956).
104. See Appendix.
105. 381 U.S. 532.

https://nsuworks.nova.edu/nlr/vol3/iss1/4

18

29I1

Cameras in the Courtroom
Smith and Powell: Fair Trial-Free Press: The Camera In The Courtroom Dilemma Contin
13:1979

the Court, said, "so long as a television industry, like other communications media, is free to send representatives to trial and report on those
trials to viewers, there is no abridgment of the freedom of the press."' 6
Yet, the Justice continued, "when the advances in these arts (broadcast
news reporting) permit reporting by printing press or by television without their present hazard to a free trial, we will have another case."',"
Controversy on this subject continues. In response to the challenge
to advance the art and skills of televising, substantial improvements in
equipment have been made by the industry. These advancements in
quality of televising techniques have created contradictory results in the
courts. This is dramatically illustrated by the directly opposite results
regarding"permission for broadcast media to cover state executions. The
United States Court of Appeals for the Fifth Circuit has ruled it is
constitutional to exclude television from executions while admitting the
print media; but a United States District Court in Texas has ruled it is
discriminatory to exclude television from an execution when print media
is admitted. These and other judicial opinions"°s which are clearly in
conflict are the result of courts taking notice of the advancements in
broadcasting technology and the current judicial experiments allowing
cameras in the courtroom. The uncertainty resulting from the conflicting opinions suggest that the time has arrived for the United States
Supreme Court to hear the "other case" predicted by Justice Clark.
PRO: The public has a right to know.
CON: The Sixth Amendment guarantees the right to a public
trial to the defendant; not to the public.
The Estes decision also spoke to this issue. Justice Clark stated the
purpose of the constitutional requirement was "to guarantee that the
accused would be fairly dealt with and not unjustly condemned."'' 9 An
argument may then be made that, as long as a courtroom remains open
to the public, there is no reason why electronic media should be automatically eliminated. The theory behind the people's right to know is
well illustrated by the case of Minnesota v. Laura Miller, an unreported
106.
107.

Id. at 585.
Id.

108. See Morgan, Electronic Media in the Courtroom, 385 F.O.I. Rpr. (Feb.
1978). This author cites other examples including a U.S. District Court in California
ruling that it is discriminatory to admit the print media into prisons while excluding
television.
109. 381 U.S. at 538-39.

Published by NSUWorks, 1979

19

30

Nova
LawVol.
Journal
Nova Law
Review,
3, Iss. 1 [1979], Art. 4

3:1979

criminal case, broadcast by radio.110 In that decision, Judge Moriarity
stated:
This is the people's court and the people have the right to know what is
going on and how it is conducted. It is true and fundamental that all the
people cannot assemble in the courtroom and be present while cases are
tried; yet, all the people have a right to do that. That is why we have, in
every courtroom in the United States of America a place for the people
to come into the courtroom and to sit down and observe what is transpiring. That rule is just as sacred and recognized in the Supreme Court of
the United States as it is here in this town. So that for the benefit of those
who are not present, when cases are tried, the very essence of democracy
requires that the information which is produced in the course of a trial
and the way and manner in which a trial is conducted, and the proceedings of the trial should be reported to the people."'
The present trend to allow limited access to the courtroom is apparently
in sympathy with this view expressed by Judge Moriarity.
Included within an accused's sixth amendment rights is that of a
public trial. This guarantee has been recognized by the United States
Supreme Court to be a benefit afforded the defendant as a safeguard
112
against the use of our judicial system as an instrument of persecution.
Commentators have long endorsed the theory that the right of a public
trial belongs to the defendant.113 Accordingly, the United States Supreme Court established in the case of In Re Oliver " 4 that:
The requirements of a public trial is for the benefit of the accused; that
the public may see he is fairly dealt with and not unjustly condemned and
that the presence of interested spectators may keep his triers keenly alive
to a sense of their responsibility, and to the importance of their function. .... "I
It would constitute a misstatement of the sixth amendment to convert
110. Lerner, Limitation Imposed on Television and Radio: A Problem That
Needs Immediate Attention, 39 A.B.A. J. 570 (July, 1953).
i11. Id.
112. In Re Oliver, 333 U.S. 257, 270 (1948).
113. COOLEY, CONSTITUTIONAL LIMITATIONS, at 647 (8th ed. 1927), and Douglas,
The Public Trial and Free Press, 33 ROCKY MTN. L. REV. 1, 5 (1960). Radin, The Right
to Public Trial, 6 TEMPLE L. J., 381 (1932).
114. 333 U.S. 257.
115. Id. at 270.
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what is essentially the right of a particular accused into a privilege of
entry into every trial by the press. It is conceded, however, that criminal
trials will be open to the public and the press. There is a general agreement that the respective interests of the public's right to know and the
defendant's right to a fair and public trial will most often coincide;
however, when these interests come into conflict, the rights of the defendant should be superior.
PRO: Electronic coverage of court proceedings guarantees dignity and decorum in the courtroom.
CON: Electronic coverage of court proceedings creates loss of
dignity and decorum in the court.
In Sheppardand Estes, along with other sensational cases discussed
in the historical section of this paper, the sanctity of the courtroom was
obviously desecrated. A principle reason for this desecration was the
broadcast media's obtrusive, noisy equipment employed at that time.
The current experiments show that these types of annoyances have been
eliminated or seriously curtailed. Also, reports of current court proceedings reveal that the press has matured and has therefore become more
professionally responsible. It is an obvious fact that dignity and decorum cannot be disrupted by the presence of broadcasters unless the
presiding judge loses control of the courtroom. In the areas where press
and bench have established standards for allowing electronic coverage
of court proceedings, the underlying premise is that the discretion of the
presiding judge controls. The judge's orders govern the activities of
everyone, including the press; inside the courtroom and often in areas
adjacent to the courtroom as well."'
116.

The effect of cameras on court decorum is best evaluated by participants of

a filmed trial. The following questions were submitted to Florida trial participantsreported in a sample survey of the attitudes of individuals associated with trials involving
electronic media and still photography coverage in selected Florida courts between July
5, 1977 and June 30, 1978:
To what extent did the presence of television, photographic, or radio coverage in

the courtroom disrupt the trial?
Juror

Witness

1. Not at all

77.6%

1. Not at all

57.0%

2.
3.
4.

14.3%
5.3%
2.6%

2.
3.
4.

24.3%
11.1%
4.4%

Slightly
Moderately
Very

5. Extremely
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Very

5. Extremely
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Testimony for the enhancement of courtroom decorum due to the
presence of the broadcast media was given by an Alabama Circuit
Judge. "I have never seen such decorum," Circuit Judge Robert Hodnette, Jr. said of his first televised trial during July, 1976 in Mobile,
Court Personnel
Not at all
Slightly
Moderately
Very
Extremely

Attorney

49.1%
34.9%
10.4%
2.8%
2.8%

Not at all
Slightly
Moderately
Very
Extremely

41.6%
28.9%
16.8%
8.7%
4.0%

To what extent were you aware of the presence of television, photographic or radio
coverage in the courtroom during the trial?
Witness

Juror
Not at all
Slightly
Moderately
Very
Extremely

19.5%
55.1%
11.9%
9.0%
4.5%

Court Personnel

20.0%
39.4%
15.8%
16.0%
8.8%

Attorney
3.8%
44.3%
20.8%
18.9%
12.3%

Not at all
Slightly
Moderately
Very
Extremely

Not at all
Slightly
Moderately
Very
Extremely

Not at all
Slightly
Moderately
Very
Extremely

12.7%
39.3%
15.3%
21.3%
11.3%

To what extent did the presence of television, photographic or radio coverage in
the courtroom distract you during the trial?
Juror
Not at all
Slightly
Moderately
Very
Extremely

Witness
77.0%
18.7%
2.2%
1.0%
1.2%
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60.6%
23.3%
5.7%
5.5%
3.9%

Attorney

Court Personnel
Not at all
Slightly
Moderately
Very
Extremely

Not at all
Slightly
Moderately
Very
Extremely

57.0%
29.0%
7.5%
3.7%
2.8%

Not at all
Slightly
Moderately
Very
Extremely

40.7%
34.0%
11.3%
8.7%
5.3%
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Alabama, "the prosecutor was on his toes, the clerks- remained seated
for the first time in 30 years."117 Therefore, it can be reasonably concluded that the earlier fear that the broadcast media would necessarily
constitute a threat to judicial dignity in the courtroom is no longer a
valid reason for total exclusion of all electronic coverage in all court
proceedings. It must be conceded, however, that this conclusion is based
upon the expectation of the high level of maturity and dignity exhibited
by members of the press in their continued attempt to convince the
judiciary that they should be allowed into the courtroom. Nevertheless,
at the first indication that this high level of conduct is in lapse, the judge
has and should exercise the power to immediately remove the press from
the courtroom.
PRO: Cameras in the courts will educate the public and gain its
respect for the judicial system as well as serve as a crime deterrent.
CON: Cameras in the courts entertain the public, giving them the
wrong idea about our judicial system by sensationalizing and commercializing; thus creating public resentment and disrespect for the
judicial system.
In his opinion in Estes, Chief Justice Warren expressed a serious
concern with the commerciality of television and its effect on the viewing public. He worried that there is no assurance the public would not
inherently distrust the entire system of justice following an intimate
association with such a commercial enterprise as television. He found
that the sense of dignity and integrity, which should be associated with
the courtroom, would become lost if the presentation of the trial was
too commercialized."" "Televised trials," the Chief Justice argued,
"would not only affect those involved in the trial process, but those who
During the trial, to what extent did you want to see or hear yourself in the media?
Juror

Witness

I. Not at all

72.3%

1. Not at all

62.5%

2.
3.
4.
5.

18.6%
5.7%
2.9%
5%

2.
3.
4.
5.

18.5%
12.5%
4.2%
2.2%

Slightly
Moderately
Very
Extremely
117.
118.

Slightly
Moderately
Very
Extremely

Television Gaining in Courtroom Access, 65 THE QUILL 7 (May, 1977).
381 U.S. at 574.
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observe the trial process."' 9 "The purpose of a trial is not to entertain
or even to educate the public, valuable as those goals may be," Chief
Justice Warren declared.' He implied that, whatever its educational
potential, a trial could easily be changed into a propaganda vehicle.' 2,
The problem of commercialization and sensationalism may continue to exist. It is necessary to seek workable solutions for these problems. On the other hand, it is equally difficult to formulate exacting
regulations since each proceeding covered by the media has its own,
unique problems. For example: in Florida the Public Broadcasting Service televised State of Florida v. Ronney Zamora,22 thus avoiding
commercials in the broadcast of the proceedings. In addition, some
state guidelines have specifically discouraged opinionated commentary
on the part of the broadcasters.'2
Sensationalism may inadvertently be the result of inaccurate and
superficial reporting by the news media. Although newspaper editors
have dealt with this problem for years and some have abused it while
others have not; it would seem that, due to the stronger impact of
television on the general public, the burden of responsibility is heavier
on the broadcasters. Because of this greater potential impact, the courts
have been less likely to trust the broadcast media with the burden.
The broadcast industry has been given a public trust and is bound
to act in the public interest, convenience and necessity. 24 As gatekeepers
of the news, broadcasters have an ethical duty to fairly and accurately
report legal proceedings. However, inherent in reporting is a risk of
inaccuracy or misstatement due to portions of the trial being presented
out of context. It quickly becomes apparent that the present state experiments do not resolve this difficulty because, although the discretion
of the trial judge controls the actual courtroom filming procedure and
technique, it remains completely within the discretion of the broadcaster
to determine what is actually shown to the public on the air. One proposed remedy for resolving this potential problem of inaccurate reporting is to permit electronic coverage of trials in their entirety. While this
remedy removes the potential harmful effects resulting from discretionary editing, it imposes the equally impossible burden of filming com119.
120.
121.
122.
123.
124.

Id. at 575.
Id.
Id.
Case No. 77-25123-A (1lth Cir. Ct. 1977).
See Appendix for the state experiment.
Federal Communications Act 1934, 47 U.S.C.A. § 326 (1934).
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plete court proceedings despite their length. The result of such a requirement would virtually prohibit electronic broadcasting of trials due to the
expense and the airtime required for audience viewing.
Therefore, a delicate balance must be maintained between the
broadcast industry's responsibility to report newsworthy events to the
public and its equally important responsibility to fairly protect the respective interests of the trial participants. An ethical burden reflecting
this balance is imposed upon the decision-making broadcast personnel
who handle the reporting of courtroom activities.
This problem and its potential ramifications have not been adequately addressed by the American Bar Association or the courts. It is
submitted that a joint study conducted by the American Bar Association
and the National Association of Broadcasters is necessary to establish
general guidelines upon which broadcasters may rely when making editorial decisions. Moreover, legal remedies should be established for
breach of these standards.
.It has been alleged that cameras in the courtroom, with full coverage of trials, would act as a deterrent to crime. In researching, the
writers surprisingly found that there was virtually no information to
support or defeat this theory, not because it is not a valid suggestion,
but simply because not enough time has elapsed since the current usage
of cameras in the courts has begun to substantiate a valid study on
criminal deterrence. Until a substantial study has been completed, the
effect cannot be determined. A prime consideration is whether or not
the public will actually watch televised court proceedings enough to
cause a deterrence. Viewers in Florida expressed a high degree of interest in the case of Florida v. Ronney Zamora characterized by higher
Neilson Ratings than any other program in its time period. 12 Whether
this is due to an intellectual curiosity or an appetite for the sensational
is unanswerable. Again, only the passage of time will reveal if the public
is watching televised trials because they are entertainment or because
of a genuine educational motivation.
PRO: Impact of the presence of the broadcast media on trial
participants causes the quality of the proceedings to be enhanced.
125.

Report to the Supreme Court of Florida, re: Conduct of Audio-visual Trial

Coverage of State v. Zamora, submitted by Circuit Judge H: Paul Baker of the Eleventh
Judicial District of Florida, Criminal Division, pages 2 and .3.This report addresses
itself to each paragraph of the Supreme Court's order originally allowing such electronic
coverage in the courts.
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CON: Impact of the presence of the broadcast media on trial
participants causes the quality of the proceedings to be diminished.
Justice Clark, stating the majority opinion in Estes, gave the general rule of the Court on this issue. The potential impact of the televising
on witnesses, jurors, trial judge and defendant was a major concern. The
court expressed a fear that the television crew and equipment would
distract the jury. In addition, awareness of the media's presence could
potentially distract the trial participants and create fear and excitement,
resulting in forgetfulness or over-statement. Moreover, the trial judge
could exhibit undesirable psychological reactions to the presence of
cameras."' 8 Current experiments with cameras in the courtroom indicate
1
the fears expressed by Justice Clark have proven to be overstated. 21
Jurors: There is inherent, in electronic coverage of court proceedings, a possibility that jurors will be distracted by media equipment and
personnel. The current experiments being conducted attempt to eliminate these distractions through the use of unobtrusive film and recording
devices and by requiring that personnel and their equipment remain
stationary throughout the trial. Reports from Florida indicate jurors2s
have not been particularly distracted from their jobs as fact finders.1
126. 381 U.S. at 548.
127. See note 116 supra.
128. See note 116 supra for the source of these statistics.
To what extent did the presence of television, photographic or radio coverage in
the courtroom make the jurors self-conscious?

Court Personnel
I. Not at all
2. Slightly
3. Moderately
4. Very
5. Extremely

Attorney
29.0%
36.0%
18.0%
11.0%
6.0%

I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

32.6%
26.4%
17.8%
12.4%
10.9%

To what extent did the presence of television, photographic or radio coverage in

the courtroom make the jurors more attentive?
Court Personnel
1.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

https://nsuworks.nova.edu/nlr/vol3/iss1/4

Attorney
55.1%
21.4%
11.2%
8.2%
4.1%

1.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

55.4%
26.9%
14.6%
2.3%
.8%
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A study done by Florida Technological University (now University of
Central Florida), cited by Judge Paul Baker when addressing the Society of Professional Journalists in Mobile, Alabama, reported that the
jurors in Florida have not been detrimentally affected by cameras and
recorders in the courtroom.12 ' Judge Baker, in a report to the Florida
Supreme Court, 30 specifically responds to Justice Clark's prediction as
"no such problems
to the impact of the cameras on the jurors, saying,
131
were apparent in the Ronney Zamora trial."
The potential problems can be virtually eliminated if a trial judge
makes use of his control over the participants. Sequestration and judicial admonishment of the jury should insure consistent quality of the
court proceedings despite the broadcast media's presence.
Witnesses: Justice Clark's prediction of the effect of cameras on
witnesses has the support of Florida's Judge Baker. He says:
This court must concur with Mr. Justice Clark's concern regarding the
possible violation of the rule against witnesses. The rule, of course, is
discretionary but when invoked should not be violated. It is felt, however,
that the learned Justice misplaced his concern when he directed it toward
television and radio broadcast. Trials of great public interest are not
confined to greater detail on the printed page. The witness who would
violate the rule by watching portions of a trial on television or listen to
radio broadcasts is the same witness, who without hesitation, devours
every word in a newspaper article which he had been instructed not to
read. Compliance with the rule is a matter of integrity on the part of the
are sufficient
witness, and if he violates the court's instructions, there
32
sanctions available to the trial judge to admonish him.1
To what extent did the presence of television, photographic or radio coverage in
the courtroom make the jurors nervous?
Attorney
Court Personnel
I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

47.0%
28.0%
16.0%
3.0%
6.0%

1.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

36.1%
30.8%
12.0%
15.0%
6.0%

129. Address by Judge Baker, Region III Convention of the Society of Professional Journalists, Sigma Delta Chi, in Mobile, Alabama (March 17, 1978).
130. See note 125 supra.
131. Id. at 15.
132. Id.
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Other possible effects on witnesses which may diminish the quality
of proceedings are that witnesses may be intimidated by the media, be
given to understatement, or even be afraid to come forward as a witness. 33 One rebuttal to these objections is that a responsible citizen
133. See note 116 supra for the source of these statistics.
To what extent did the presence of television, photographic or radio coverage in
the courtroom make the witnesses self-conscious?
Court Personnel
Not at all
Slightly
Moderately
Very
Extremely

Attorney
14.6%
36.9%
33.0%
5.8%
9.7%

Not at all
Slightly
Moderately
Very
Extremely

24.1%
28.4%
19.1%
16.3%
12.1%

To what extent did the presence -of television, photographic or radio coverage in
the courtroom make the witnesseq more cooperative?
Court Personnel
Not at all
Slightly
Moderately
Very
Extremely

Attorney
79.2%
10.9%
4.0%
5.0%
1.0%

Not at all
Slightly
Moderately
Very
Extremely

83.2%
9.8%
4.2%
2.1%
.7%

To what extent did the presence of television, photographic or radio coverage in
the courtroom make the witness more nervous?
Court Personnel
Not at all
Slightly
Moderately
Very
Extremely

Attorney
22.3%
43.7%
19.4%
6.8%
7.8%

Not at all
Slightly
Moderately
Very
Extremely

24.8%
32.6%
16.3%
13.5%
12.8%

To what extent did the presence of television, photographic or radio coverage in
the courtroom make the witnesses more attentive?
Court Personnel
Not at all
Slightly
Moderately
Very
Extremely

https://nsuworks.nova.edu/nlr/vol3/iss1/4

Attorney
54.8%
21.2%
16.3%
5.8%
1.9%

Not at all
Slightly
Moderately
Very
Extremely

64.7%
25.9%
4.3%
3.6%
1.4%

28

Cameras
in Camera
the Courtroom
Smith and Powell: Fair Trial-Free
Press: The
In The Courtroom Dilemma Contin39

1 3:1979

I

who becomes a witness will fulfill what is considered to be a public
responsibility no matter what type of press coverage is present. This, of
course, does not resolve the objection of press intimidation raised by a
witness who does not voluntarily testify but is subpoenaed to appear.
While there is a possibility that the presence of the broadcast media.may
enhance the quality of a witness' testimony by causing witnesses to
To what extent did the presence of television, photographic or radio coverage in
the courtroom make the witnesses act flamboyant?
Court Personnel
Not at all
Slightly
Moderately
Very
Extremely

Attorney
65.4%
19.2%
10.6%
2.9%
1.9%

Not at all
Slightly
Moderately
Very
Extremely

68.1%
17.0%
9.9%
3.5%
1.4%

To what extent did the presence of television, photographic or radio coverage in
the courtroom distract witnesses?
Court Personnel
Attorney
Not at all
Slightly
Moderately
Very
Extremely

36.2%
40.0%
13.3%
4.8%
5.7%

Not at all
Slightly
Moderately
Very
Extremely

36.2%
40.0%
13.3%
4.8%
5.7%

To what extent did the presence of television, photographic or radio coverage in
courtroom inhibit witnesses?
Court Personnel
Not at all
Slightly
Moderately
Very
Extremely

Attorney
44.6%
40.6%
7.9%
4.0%
3.0%

Not at all
Slightly
Moderately
Very
Extremely

44.1%
21.0%
14.7%
11.9%
8.4%

To what extent did the presence of television, photographic or radio coverage in
the courtroom make the judge self-conscious?
Court Personnel
Not at all
Slightly
Moderately
Very
Extremely

Published by NSUWorks, 1979

Attorney

60.4%
25.5%
3.8%
7.5%
2.8%

Not at all
Slightly
Moderately
Very
Extremely

42.3%
21.2%
18.2%
8.8%
9.5%
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speak more precisely, accurately and with less tendency to wander and
roam in their presentations of evidence; the true value of the media's
presence lies in its effect of reducing the likelihood that witnesses will
perjure themselves because of the knowledge that there are potential

viewers who are aware of their veracity. On the other hand, the witness'
knowledge of observation by the general public may intimidate and

inhibit the witnesses or cause their failure to testify truthfully due to fear
of reprisal.
While some of the potential problems that may be created for a

witness by electronic media coverage of court proceedings can be alleviated by stressing the obligations of duty of a responsibly minded

citizen, this does not eliminate all the potential problems.
Attorneys: It may be argued that attorneys will resort to theatrics

to dramatize the televised trial. However, the Clarence Darrow trials of
the past rarely occur and cases today are decided more on the basis of

a presentation of relevant and logical evidence, than on a fiery, emotional oration to a jury. The final determination of this issue is placed
on the integrity of the particular attorneys involved. A responsible attor-

ney will be concerned only with what is best for his client, and will be
oblivious to the type of reporters or equipment in the courtroom. 134
134. See note 116 supra for the source of these statistics.
a. To what extent did the presence of television, photographic or radio coverage
in the courtroom make the attorneys nervous?
b. To what extent did the presence of television, photographic or radio coverage
in the courtroom make the opposing attorney nervous?
c. To what extent did the presence of television, photographic or radio coverage
in the courtroom make you nervous?
a. Court Personnel

I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

a. To what
in the courtroom
b. To what
in the courtroom
c. To what
in the courtroom

b. Attorney's view
of opposing
attorney
42.9%
32.4%
6.9%
4.9%
2.9%

I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

c. Attorney's view
of him/herself
59.8%
27.9%
5.7%
4.9%
1.6%

1.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

60.0%
26.7%
8.0%
3.3%
2.0%

extent did the presence of television, photographic or radio coverage
make the attorneys better prepared?
extent did the presence of television, photographic or radio coverage
make the opposing attorney better prepared?
extent did the presence of television, photographic or radio coverage
make you better prepared?
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a. Court Personnel
I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

63.7%
14.7%
8.8%
5.9%
6.9%

b. Attorney's view of
opposing attorney

c. Attorney's view
of him/herself

1. Not at all

1.
2.
3.
4.
5.

2.
3.
4.
5.

Slightly
Moderately
Very
Extremely

78.1W
15.6c
3.9%
1.6%
.8%

Not at all
Slightly
Moderately
Very
Extremely

|

73.3%
13.3%

7.3%
3.3%
2.7%

a. To what extent did the presence of television, photographic or radio coverage
in the courtroom distract the attorneys?
b. To what extent did the presence of television, photographic or radio coverage
iri the courtroom distract the opposing attorney?
c. To what extent did the presence of television, photographic or radio coverage
in the courtroom distract you?
b. Attorney's view of
opposing attorney

a. Court Personnel

Not at all
Slightly
Moderately
Very
Extremely

53.3%
36.2%
4.8%
2.9%
2.9%

I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

53.2%
29.8%
9.7%
4.8%
2.4%

c. Attorney's view

of him/herself
1.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

40.7%
34.0%
11.3%
8.7%
5.3%

a. To what extent .did the presence of television, photographic or radio coverage
in the courtroom make the attorneysself-conscious?
b. To what extent did the presence of television, photographic or radio coverage
in the courtroom make the opposing attorney self-conscious?
c. To what extent did the presence of television, photographic or radio coverage
in the courtroom make you self-conscious?
a. Court Personnel

i. Not at all
2. Slightly
3. Moderately
4. Very
5. Extremely

35.6%
32.7%
16.8%
9.9%
5.0%

b. Attorney's view of
opposing attorney

c. Attorney's view
him/herself

I.
2.
3.
4.
5.

I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

42.5%
32.1%
17.9%
4.5%
3.0%

Not at all
Slightly
Moderately
Very
Extremely

37.3%
36.7%
13.3%
8.0%
4.7%

a. To what extent did the presence of television, photographic coverage in the
courtroom make the attorneys more attentive?
b. To what extent did the presence of television, photographic coverage in the
courtroom make the opposing attorney more attentive?
c. To what extent did the presence of television, photographic, or radio coverage
in the courtroom make you more attentive?
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Judge Baker suggests that any attorney who solicits television publicity
to enhance his case should be disbarred."' It is submitted that a sanction of this nature is a valid study which should be undertaken by the
American Bar Association while considering new rules pertaining to
cameras in the courtroom.
Judges: The situation-comedy-stereotype of a judge portrayed as
sleeping-on-the-bench or preoccupied with members of his audience
may be real or imagined. In either case, one potential benefit created
by allowing cameras into the courtroom is a guarantee of judicial attentiveness and a decrease in the abuse of judicial discretion. 3 There is a
a. Court Personnel
I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

46.0%
25.0%
15.0%
9.0%
5.0%

b. Attorney's view of
opposing attorney

c. Attorney's view
of him/herself

I.
2.
3.
4.
5.

I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

66.4%
18.4%
12.8%
1.6%
.8%

Not at all
Slightly
Moderately
Very
Extremely

70.0%
19.3%
6.7%
3.3%
.7%

a. To what extent did the presence of television, photographic or radio coverage
in the courtroom make the attorneys' actions flamboyant?
b. To what extent did the presence of television, photographic or radio coverage
in the courtroom make the opposing attorney's actions flamboyant?
c. To what extent did the presence of teleyision, photographic or radio coverage
in the courtroom make your actionsflamboyant?
a. Court Personnel
I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

44.3%
30.2%
17.0%
4.7%
3.8%

b. Attorney's view of
opposing attorney

c. Attorney's view
of him/herself

I.
2.
3.
4.
5.

I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

54.8%
18.5%
17.8%
5.9%
3.0%

Not at all
Slightly
Moderately
Very
Extremely

70.3%
14.7%
4.7%
1.3%
0%

135. Address by Judge H. Paul Baker, Circuit Judge of the Eleventh Judicial
Circuit of Florida (Criminal Div.), Ethics, Television and the Courtroom, Nova University Law Center in Ft. Lauderdale, Florida (April 3, 1978).
136. See note 116 supra for the source of these statistics.
To what extent did the presence of television, photographic or radio coverage in
the courtroom make the judge more attentive?
Court Personnel
I.
2.
3.

Not at all
Slightly
Moderately

Attorneys
66.0%
17.0%
7.5%
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I.
2.
3.

Not at all
Slightly
Moderately

45.7%
27.1%
16.4%
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chance, however, that the new attentiveness of the trial judge may be
aimed toward the television camera rather than toward the best interest
of justice. Some of the plans for media coverage have recommended
remedies to prevent a judge from becoming preoccupied with camera
locations or lighting arrangements. Florida's Judge Baker suggests .that
a judge should not have personal contact with the press during the trial
because it leads to abuses by both the press and the judiciary."' Judge
Baker, as a result of his personal experience with cameras in the Florida
courts, has stated that:
Mr. Justice Clark (in his opinion in Estes) points out that television is
particularly bad when the judge is elected and notes that such is the case
in all but six states. He noted that it would be difficult for judges to
remain oblivious to the pressures that the news media can bring, both
directly and through the shaping of public opinion. This court, with the
deepest respect to Mr. Justice Clark, disagrees. The judge's conduct in
the course of a trial should not be screened from public scrutiny. This is
especially true since the judicial branch of this government is the only
bulwark that stands as a shield between the people and the executive
sword. The public has the right to know whether a judge is decisive or
indecisive; attentive or inattentive; courteous or rude; whether or not he
can maintain control over trial proceedings, and if he appears learned or
confused. To this extent, it makes little difference whether the judge is
observed by spectators in the courtroom or by spectators during television.'
Another problem which must be recognized is that the media may
attempt to exert political pressure on a judge. Many of the judges in this
4. Very
5. Extremely

5.7%
3.8%

4. Very
5. Extremely

6.4%
4.3%

To what extent did the presence of television, photographic or radio coverage in

the courtroom make the judge nervous?
Court Personnel
I.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

78.1%
14.3%
3.8%
3.8%
0%

Attorneys
1.
2.
3.
4.
5.

Not at all
Slightly
Moderately
Very
Extremely

60.1%
23.2%
10.1%
2.9%
3.6%

137. See note 135 supra.
138. See note 125 supra.
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country are elected and therefore in need of the press as an advocate;
not as an adversary. Political pressure can be exerted by press criticism
or even political blackouts from the media. Due to the First Amendment
guarantee of freedom of the press, the media is able to exercise great
discretion in determining which public officials or candidates for public
office will be given editorial attention. Due to the subtle nature of this
discretion, it can be used unscrupulously and does not lend itself to
control. It must be remembered that the judge and prosecutor of the
Sheppard case were political candidates and benefited from the notoriety of the press coverage. While these candidates appear to have
gained public support from the press attention, a contrary result is
equally likely. Although this type of situation may be remote, chances
for such political pressure on judges continues to exist. The integrity of
the judge and the press and the adequacy of the governing standards are
key factors in preventing potential detriment to a judge due to the
presence of cameras in the court. Again, it is submitted that the American Bar Association and the National Association of Broadcasters
should join forces to create appropriate guidelines and sanctions to
prevent such abuses by the press.
The Defendant: There are meritorious benefits to the criminal defendant when the electronic media is admitted into the courtroom. The
presence of live cameras can substantially augment the court's efforts
to provide a fair trial by giving an accurate presentation of the proceedings to the public. On the other hand, there are serious detriments which
may be suffered by the defendant. The most significant of these are the
invasion of privacy and the denial of a fair trial due to prejudicial
publicity. These will be discussed in the next section of this paper.
Because of biases inherent in human nature, the viewing of a trial
by mass television audiences can create a. potential irreparable prejudice
to the defendant regardless of whether he is found guilty or innocent.
One may be acquitted by the jury, but convicted by the public, thus
preventing the defendant from living a normal life. The emotional impact on home viewers of exposure to the realism of a criminal trial
combined with the enormous size in both numbers-of-people and
geographic-viewing area, forces the defendant to become a post-trial
public figure whether he is convicted or acquitted. This status of public
figure will pervade his entire personal and private life. The potentiality
of this harm to a defendant is so expansive and of such enormous
magnitude that a legal tort remedy for the benefit of the defendant must
be created before our judicial system can sustain the burden of subjecting a party to such a risk.
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An equally compelling theory of irreparable prejudice is presented
to a co-defendant granted a severance and tried at a time after the first
co-defendant's trial was conducted with cameras in the courtroom. The
televising of the first trial destroys the value of the severance and the
public exposure makes it potentially impossible for the second defendant to obtain a fair trial.
The potential tort liability of the broadcast media and court administrators and the threat to a co-defendant's rights to a speedy and fair
trial are areas which need to be studied by a combined committee
organized by the American Bat Association and the National Association of Broadcasters.
PRO: Electronic coverage can prevent prejudicial publicity.
CON: Electronic coverage of court proceedings invade the privacy of the defendant and create unfair publicity before, during
and after the proceedings.
In an exploration of a defendant's constitutional guarantee to a fair
trial, the matter of the invasion of a defendant's right to privacy must
first be examined. Obviously, any rule established regarding press coverage of the defendant and his trial must strike a balance between the right
of a free press and the defendant's right to privacy. The Brandeis treatise.
on "The Right to Privacy" establishes the standard, "the right to privacy does not prohibit the communication of any matter, though in its
nature private, when the publication is made under circumstances which
would not render ita privileged communication according to the law of
slander and libel." ' Applying this standard, the publication of any
statement made in a court of justice does not constitute an invasion of
privacy.
While the application of the Brandeis standard can resolve the
invasion of privacy issue, the defendant's objection of prejudicial publicity is far more compelling and difficult to resolve. The Sheppard and
Estes decisions clearly indicate a realization by the United States Supreme Court that trial publicity may be of such an inflammatory nature
that it is inherently prejudicial to the defendant. As a result, a defendant
may be granted a reversal of his conviction on the ground he has been
denied due process as guaranteed by the fourteenth amendment, without
showing any specific instances of prejudicial publicity.
139.

Brandeis and Warren, The Right of Privacy, 4 HARV. L. REV. 193 (1890).
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The basic approach of our criminal justice system has been to allow
an occasional abuse on the ground that such an abuse is the price a free
society must pay to protect the broader fundamental freedoms. In an
attempt to provide the defendant a fair trial, without curtailing the
activities of the press, corrective adjustments have been utilized. These
include: 1) a change of venue to an area beyond the publicity zone; 2)
voir dire examination to eliminate prospective jurors who have been
influenced by pre-trial publicity; 3) the sequestration of juries; 4) the
postponement of a trial; 5) mistrials; 6) new trials and 7) express instructions from judge to jury regarding publicity."' While these recommendations are helpful, they do not provide a complete and satisfactory resolution to the problem of prejudicial publicity.
Several state court systems are presently utilizing an additional
precaution of requiring the broadcaster to obtain the defendant's affirmative consent to have his trial televised or filmed by the electronic
media.'4 The consent requirement goes to the heart of the constitutional
dilemma since the failure of the defendant to grant consent would result
in barring the press from the courtroom. Whether or not the provision
for an affirmative consent by the defendant or other trial participants
is a constitutional requirement can only be determined by the judiciary,
but guidelines should be established on this issue.
Pre-trial prejudicial publicity can best be corrected by a change of
venue and careful selection of jurors. The threat of prejudicial publicity
from electronic reproduction of the trial may be highly exaggerated. The
viewer is exposed to testimony carefully controlled by the rules of evidence which are designed to eliminate all irrelevant or highly prejudicial
material. Moreover, the viewing audience can observe that, in a trial
designed to ascertain the truth, the accused is innocent until proven
guilty. It is submitted that publicity of this nature is less prejudicial than
the current speculation by a poorly informed public whose source of
information is the press conferences conducted by prosecutors and other
attorneys.
The threat of prejudicial publicity due to the presence of cameras
in the courtroom continues. Only a mature and responsible press and
judiciary working together can minimize this threat.
140.
141.

L. Powell, The Right to a Fair Trial, 51 ABA J. 536 (June 1965).
These state requirements of consent are set out in the Appendix.
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3. SUMMARY
Since the mid-1970's, there has been a renewed interest in whether
the electronic media should be admitted to court proceedings. Generally, the broadcast media with its tools of trade-the cameras and recorders-has been barred from the American courtroom.
Meanwhile, television has become the number one news source in
the country. Prior to the present experiments allowing limited media
access to the courts, artist sketches of judicial proceedings had to satisfy
the visual report of the news.
The principle issue which must be resolved is whether allowing
electronic media access to the courtroom is compatible with the constitutional guarantee of a fair trial and the orderly administration of justice.
The interest of the press has been devoted to criminal trials but
questions remain unanswered. The media should be allowed"to electronically reproduce trials of a highly personal or domestic nature. Besides
proving costly, no positive benefits to society can likely be obtained.
Admittance or denial of the media into a courtroom should be based
on the nature and purpose of the trial, rather than the traditional classification of criminal versus civil. The acknowledged public interest in the
general newsworthiness of criminal trials and civil trials designed to
redress or remedy a wrongful act may justify the courts' admission of
the broadcast media into the courtroom. However, there are cases which
fall even within these classifications which have limited newsworthiness
and subject the parties to personal indignities and embarrassments. Justice and common decency demand that such parties have access to the
courts without being subjected to electronic press coverage to merely
satisfy public curiosity. This is well illustrated by the publicity and
undesirable social impact that would be imposed upon a rape victim by
the electronic coverage of a rape prosecution. Moreover, hearings for
the dissolution of marriage or for determining the custody of children
are trials of a personal nature having no legitimate public interest. The
broadcasting of such trials would constitute sensationalism designed to
fulfill public curiosity and can only have detrimental effects on the
parties. It is conceded that a substantial number of civil trials may prove
worthy of news coverage and that audio and video excerpts from the
actual trial proceedings can bring the reality of our judicial system
closer to the citizenry than our present system of artists' cardboard
sketches and attorney press releases.
The press, bench and bar have made substantial progress in the
maturation process since the time of the Hauptmann trial. The overPublished by NSUWorks, 1979
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reaction resulting from Estes and Sheppard has diminished as the bench
and bar created committees to consider the feasibility of electronic
media in the courts. Moreover, both decisions were five to four votes
and a major change in Justices in the United States Supreme Court has
occurred since those cases were heard. How the Court would resolve the
issue of cameras in the courts today is a matter of conjecture. Only three
facts are clear: 1)the electronic media can be compatible with the
administration of justice if proper standards and guidelines are established; 2) a new United States Supreme Court decision on the subject
of a constitutional guarantee is needed and 3) a cooperative study by
the American Bar Association and the National Association of Broadcasters is indicated to establish reasonable and uniform standards.
There is clearly a current trend in favor of electronic coverage of
court proceedings as indicated by the recent experiments initiated by
various state bar associations.' Public opinion polls, based on interviews with attorneys' judges and community leaders, indicate a general
approval of electronic media coverage.4 3 The organized bar revealed a
change in attitude at the 1978 mid-year meeting of the American Bar
Association,' but the American Bar Association, at its 1978 annual
meeting, failed to adopt any change in Canon 3-A(7)"4 in spite of the
142. See Appendix for explanation.
143. See note 116 supra for the source of these statistics.
Overall, would you favor or oppose allowing television, photographic or radio
coverage in the courtroom?
Witness

Juror
I.
2.
3.
4.
5.

Completely in Favor
Slightly in Favor
No Opinion
Slightly Opposed
Completely Opposed

49.1%
15.8%
8.8%
10.7%
15.6%

I.
2.
3.
4.
5.

Completely in Favor
Slightly in Favor
No Opinion
Slightly Opposed
Completely Opposed
144. See note 2 supra.
145. Id.

41.3%
14.6%
8.3%
11.5%
24.3%

Attorney

Court Personnel
I.
2.
3.
4.
5.

Completely in Favor
Slightly in Favor
No Opinion
Slightly Opposed
Completely Opposed

36.1%
11.1%
11.1%
16.7%
25.0%
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I.
2.
3.
4.
5.

Completely in Favor
Slightly in Favor
No Opinion
Slightly Opposed
Completely Opposed

38.9%
17.4%
2.0%
12.8%
28.9%
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fact the National Conference of Chief Justices had approved a camera
in the courts provision at its July, 1978 meeting.'46
One conclusion is clear. "The press and judiciary are mutually
interdependent-the press must have an uncoerced judiciary to maintain
freedom of the press-the judiciary requires an uncensored press to
maintain an uncoerced judiciary."' 47 Because of this interdependence,
the cooperation and experiments between the press, bench and bar
should continue; but the path will be more swift and sure if lighted by
carefully constructed standards and guidelines.
These guidelines and standards can best be created by a joint effort
of the judiciary and the broadcasters. In response to the August, 1978
Resolution of the Conference of Chief Justices, the National Center for
State Courts has established a clearinghouse to provide a repository for
information and guidelines governing the use of cameras in the courts.
The service provided by the National Center for State Court will give
all state courts access to statistics, guidelines, opinions and reports pertaining to the use of electronic devices in the courtroom. This undertaking uniquely qualifies this oxganization to serve as the nucleus of an
advisory committee for the benefit of the judiciary and broadcasters to
conduct extensive studies of the various potential benefits and detriments produced by electronic media coverage of court proceedings.
146.
147.

See note 1 supro.
TV-in-the-Courts Issue in Sharp Meeting Focus, 64 A.B.A.J. 314 (March,

1978).
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APPENDIX
Current Usage and Experiments
With Cameras in the Courtroom
Colorado
This state's experimentation with cameras in its courtroom has
enjoyed a much longer lifespan than the Oklahoma or Texas attempts
discussed in this paper. Indeed, Colorado's liberal experimentations are
still viable and successful and form a foundation for what may be called
contemporary history of cameras in the courtroom. In 1956, hearings
were conducted by the Colorado Supreme Court to consider the matter
of televising trials.1 8 The hearings included exhibits of the modern methods of photography, recording and televising.' As a result of these
hearings, the Colorado Supreme Court, in February 1956, rejected the
ABA version and adopted its own Canon 35 which left the issue of
cameras in the courts to the discretion of the trial judge. The electronic
media covered trials in Colorado with few problems, but elicited much
comment and debate from jurists throughout the country. In 1969,
Justice Douglas addressed the experiment using pessimistic terms in a
speech at the University of Colorado Law School.5 0 In part, Justice
Douglas said:
With all respect to the Supreme Court of Colorado, I feel that a trial on

radio or television is quite a different affair than a trial before the few
people who could find seats in a conventional courtroom. The already
great tensions of the witness are increased when they know that millions
of people watch their every expression, follow each word . . . The presence and participation of a vast unseen audience creates a strain and tense
atmosphere that will not be conducive to the quiet search for truth.,"

In retrospect, Frank Hall, Associate Justice of the Supreme Court
of Colorado, who was Chief Justice in 1961 when Justice Douglas made
his speech, appraised the experiment of cameras in the Colorado court148. The contents of these hearings can be found at 132 Col. 591, 296 P. 2d 465
(1956).
149. Id.
150. Address by Justice Douglas, The Public Trial and Free Press to the University of Colorado Law School (May 10, 1960), printed in 46 A.B.A. J. 840 (December
1960) and 33 ROCKY MOUNTAIN L. REV. 1 (1960).
151. 46 ABA J. at 842; 33 ROCKY MOUNTAIN L. REV. at 5.
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room in 1962. Justice Hall states, "[w]ith six years of experience behind
us, I think it may be stated that none of the ominous possibilities that
filled Mr. Justice Douglas with so grave apprehensions, have come to
pass in Colorado."'' 2 Justice Hall, lauding the Colorado system, notes
that, although thousands of photographs and film frames have been
made of proceedings, no fiascos have occurred and no complaints have
been registered.5 3 The justice credited this success to a responsible
Colorado press, bar and judiciary."' The cooperation of the three
groups was embodied in guidelines promulgated by the broadcasters
which provided for the pooling of equipment, information and work
force among the stations, with each under the control of the trial judge.
It was agreed that only one camera and recording device would be used
in the courtroom at a given time. Justice Hall believes this method
gives
55
process.1
judicial
entire
the
of
understanding
better
the public a
The continuing success was placed as a burden on the trial judge:
"The final test as to whether a court is degraded or lacks essential
dignity as a result of operation of the rule rests with the presiding judge.
Canon 35 will not serve as a substitute for judicial ability, integrity and
dignity."' 551 Despite success, Colorado's canon was modified in 1966 as
a direct result of the Estes decision. The new rule required the defendant's consent before any telecasting could occur. The version adopted
in 1966 is virtually the same as the one presently in effect: Colorado's
Code of Judicial Conduct 3-A(7) now states,
1. A judge may authorize:
(a) the use of electronic photographic means for the perpetutation
of the record, or for purposes of judicial administration;
(b) the broadcasting, televising, recording, or photographing of
investitive, ceremonial, or naturalization proceedings.
2. There shall not be any photographing, or broadcasting by radio or
television, of court proceedings unless permitted by order of the trial
judge and then only under such conditions as he may prescribe.
3. A judge should prohibit the broadcasting by radio or television of
court proceedings, or the taking of photographs in the courtroom, where
he believes from the particular circumstance of a given case, or any
152. Justice Frank H. Hall (Colorado Supreme Court), Colorado'sSix Years'
Experience Without Judicial Canon 35, 48 A.B.A.J. 1121 (1962).
153. Id.
154. Id.
155. Id.
156. Id. at 1122.
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portion thereof, that the broadcasting or taking of photographs would:

(a)
(b)
(c)
(d)

detract from the dignity of court proceedings;
distract a witness in giving his testimony;
degrade the court; or
otherwise materially interfere with the achievement of a fair

trial.
4. A judge shall prohibit:

(a)

the photographing, or broadcasting by radio or television of

testimony of any witness or juror in attendance under subpoena or order
of court who has expressly objected to the photographing of broadcasting;
and

(b) the photographing, or broadcasting by radio or television of
any portion of any criminal trial, beginning with the selection of the jury
and continuing until the issues have been submitted to the jury for determination, unless all accused persons who are then on trial shall have

affirmatively given consent to the photographing or broadcasting.

7

As of 1976 and as far as can be presently determined, there have been
no reversals of decisions in Colorado of broadcasted trials on the ground
of unfairness. Thus, Colorado's long standing experience of having cameras and electronic media in the courts continues successfully to date. "
Alabama5 9
Alabama adopted its own version of Canon 3-A(7) in December of
1975.16° It provides,
157. COLORADO CODE OF JUDICIAL CONDUCT CANON 3-A(7), Appendix C at
674. The Supreme Court of Colorado in a telephone interview in February 1978, stated
that this particular publication of the Code went into effect January 1, 1973. Copies of
these canons may be obtained from the National Center for State Courts, Williamsburg,
Virginia.
158. M. Roberts and W. Goodman, Televised Trials: a Perspective. 7 CUMB. L.
REv. 323-42 (Fall 1976).
159. Order of the Supreme Court of Alabama authorizing the use of electronic
media equipment in the Alabama Supreme Court. Dated October 14, 1976. Petition For
and Approval of, a Plan For News Media Coverage in the Circuit Court of the Thirteenth Judicial Circuit of Alabama (The Mobile Plan). Order dated June 28, 1976.
Petition For and Approval of, a Plan for News Media coverage in the Circuit Court of
the Fifteenth Judicial Circuit of Alabama (The Montgomery Plan). Order dated April
12, 1977. Copies of these petitions and orders and plans may be obtained from the
Alabama Supreme Court. Copies are permanently filed at the Nova Law Journal Office, Nova University, Center for the Study of Law, College Avenue, Fort Lauderdale,
Florida 33314. See also note 157 supra.
160. See "Forward" to Alabama Canons ofJudicial Ethics No. 3-A(7), 37 ALA.
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the authorized plan to set forth the safeguards to insure that such
photographing, recording or broadcasting by radio or television of such
proceedings will not detract from the dignity of the court proceedings,
distract any witness from giving testimony, degrade the court or otherwise interfere with the achievements of a fair trial ....

Alabama's Canons 3-A(7) and 3-A(7B) were created by an advisory
committee of the State Bar with the aid of the attorneys throughout the
state. Pertinent provisions of Canon 3-A(7B) allow broadcast coverage
live or by tape or still photography of trials and hearings if written
permission is sought by the press and granted by the trial judge before
the commencement of the proceedings. Written consent of the accused
and the prosecutor is required in both criminal and civil proceedings. A
significant sanction is that the broadcasting or photography may be
halted at any time during the trial proceeding if any juror, party, attorney or testifying witness objects. Canon 3-A(7B) accepted by the same
Supreme Court order, places the same restrictions on the televising,
recording, broadcasting or photographing of appellate proceedings.
In accordance with Canon 3-A(7) and 3-A(7A), several plans have
been submitted to Alabama courts. The first was the Mobile Plan approved by the Alabama Supreme Court on July 28, 1976. This plan is
more restrictive than required by the Alabama Canon. It requires the
consent of witnesses and jurors in addition to the prosecutor and defendants. It further prohibits televising or broadcasting in such a way that
any member of the jury might be identified. Another more stringent
safeguard prohibits pre-verdict interviews ofjurors, witnesses or parties.
The media is restricted by the requirement that it refrain from making
speculative comments in its newscoverage of the proceedings. In more
detail, the Mobile Plan discusses the type of electronic equipment to be
used, along with its positioning in the courtroom, and provides consent
forms for the media to supply to the participants in the trial. Because
of the stringent requirements, few cases have been broadcast under this
plan.
The few cases which have met the test to be televised under the
Mobile Plan have been successful. Speaking before the Northeast
10 (1976). See also Roberts and Goodwin, supra note 158, an excellent and
thorough article on the status of Alabama's experience with cameras in the courts up
LAW

through 1976.
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Broadcast News Association, Circuit Court Judge Robert Hodnette, Jr.
complimented the conduct of all trial participants in his courtroom
stating that public reaction was extremely favorable and that he felt
camera coverage made judges, prosecutor and defense lawyers more
responsible.''
A second plan approved by the Alabama Supreme Court in 1976
provides for supreme court proceedings to be televised, broadcast or
recorded as per the provisions of Canon 3-A(7B) which applies to appellate proceedings. This plan sets forth in detail guidelines as to how much
and what type of equipment may be used, along with positioning of
reporters and their equipment in the courtroom. It further requires
written consent by the attorneys and the parties. Moreover, electronic
coverage may be stopped at any time by the objection of a witness, a
parent or guardian of a testifying witness, an attorney, judge, or party
who express an objection to the photographing and recording. Consent
request forms for the media are provided in the order. The court makes
note of Disciplinary Rule 7-107 of the Code of Professional Responsibility of the Alabama State Bar which covers the conduct of attorneys as
to pretrial publicity.
The third plan approved by the Alabama Supreme Court provides
for media coverage of the Fifteenth Judicial Circuit in the Montgomery
County area. This plan is similar to the other two Alabama plans
and provides for pooling of media resources with written requests made
to the trial judge and the attorneys and parties involved. The press
coverage may be terminated by the objections of the judge or any testifying witness. No video coverage of the jurors is allowed. One major
difference from the other Alabama plans is that the reports of a grand
jury may be covered under this plan if the district attorney and members
of the grand jury give their consent.
A comparison of the Alabama and Colorado plans reveals that the
Colorado scheme provides only a general set of guidelines for the press
to follow, while the detailed Alabama standards provide an exacting
outline so the press knows precisely what is expected and allowed. The
rigid consent requirements indicate that the Alabama Supreme Court
may be giving with one hand and immediately taking away with the
other. The final result is not far removed from the American Bar Association's Canon 3-A(7) which prohibits electronic coverage of court
proceedings. It must be granted that the Alabama guidelines are a major
161.

"Television Gains in Courtroom Access," THE QUILL, 7 (May 1977).
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step toward broadcast media's access to the courts, but a more liberal
ruling would more effectively serve the present need.
Washington'

A bench, bar and press committee recommended an amendment to
the Washington Judicial Canon 3-A(7) to allow electronic coverage of
court proceedings. The change, adopted July 23, 1976 by the State
Supreme Court and made effective September 20, 1976, requires the
media to procure express permission from the trial judge. Further, the
media must insure there will be no distractions of the participants nor
impairments of the proceedings. One specific sanction is that no witness,
juror or party should be photographed or subjected to telecasts if any
prior objection is raised to the judge. Published along with the amendments are illustrative guidelines for both the broadcast and print media.
These guidelines were not adopted by the court and are merely advisory
in nature. They establish a procedure for the pooling of press equipment
and the bailiff serving as liason between the judge and the press. The
Washington Canon was designed to provide a workable method of electronic media coverage of court proceedings. The entire plan, as Washington Chief Justice Charles F. Stafford points out, will still "be a
matter of discretion for the individual trial judge."'6
Georgia'
Similiar to Alabama's statute on cameras in the courts, Georgia's
162. Washington Canon of Judicial Conduct No. 3(A)(7) as amended July 23,
1976, effective September 20, 1976. Includes illustrative broadcase guidelines. The petitions, orders and proposed guidelines may be obtained from the Washington Supreme
Court. A copy is kept on permanent file at the office of the Nova Law Journal, Nova
University, Center for the Study of Law, College Avenue, Fort Lauderdale, Florida
33314. See also note 157 supra.
163. Washington Permits Cameras in Courtroom, 62 ABA J. 1416 (November
1976).
164. Order of the Supreme Court of Georgia Authorizing the Use of Electronic
Media Equipment in the Georgia Supreme Court. Order dated September 1, 1977.
Petition for and Approval of, a Plan For News Media Coverage in the Superior Court
Courtrooms of the Dougherty Judicial Circuit of Georgia. Order dated October 7, 1977.
Petition For and Approval of, a Plan For News Media Coverage in the Superior Court
Courtrooms of the Chattahoochee Judicial Circuit of Georgia, Order dated October 20,

1977. The petitions, order and plans can be obtained from the Georgia Supreme Court.
Copies are kept on permanent file in the office of the Nova Law Journal, Nova Univer-
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Supreme Court has approved three plans for electronic coverage of such
proceedings. The three plans were made possible by an amendment to
Judicial Canon 3-A which added 3-A(8) authorizing the supreme court
to allow televising, broadcasting, recording, filming and the taking of
photographs of judicial proceedings in Georgia's courtrooms if submitted plans were approved by the supreme court and the respective trial
judge. On September 1, 1977, the Georgia Supreme Court approved a
plan, its first, based on recommendations of an advisory committee on
news media to allow electronic coverage of its own supreme court proceedings. Following the lead of the three prior states in taking such
steps, Georgia requires a timely request to the court, a guarantee that
the dignity of the court not be impaired, the pooling of media resources
and written consent from the attorneys and parties.
The second plan approved by the Georgia Supreme Court permits
news photography and television and radio broadcasts of proceedings
in a Superior Court of the Dougherty Judicial Circuit in the Albany
area. It was the most detailed plan of its type in the country when
approved. This plan, known as the Albany Plan, is as restrictive as
Alabama's procedure in that it requires consent of the parties, their
attorneys, and the witnesses as well as the judge. One aspect is somewhat less restrictive than.Alabama's Plan in that, once consent is given,
only the judge can halt the proceedings. A unique conclusion in the
Albany Plan is paragraph 16: "reporters and technicians must keep in
mind the most important factor in covering a court event is not getting
the story, but preserving the dignity and decorum of the court."'' 5 Georgia's third plan for media coverage of courtroom proceedings applies to
the Superior Courts of the Chattahoochee Judicial Circuit in the Columbus area. In effect, this plan approved October 20, 1977 is the same
as the one approved for the Dougherty Circuit. The Georgia rules allowing cameras in its appellate courts are precisely detailed. While the plans
adopted in Georgia express a more commendable flexibility than is
found in the Alabama plans, the rigidity of the consent requirement may
prove to hinder and devalue the overall merits of Georgia's guidelines
for electronic coverage of its court proceedings.
sity, Center for the Study of Law, College Avenue, Fort Lauderdale, Florida 33314. See
also note 157 supra.
165. Plan for News Media Coverage in Dougherty Superior Courtroom, Dougherty County, Georgia (approved October 7, 1977), paragraph 16.
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Wisconsin6 '
The Wisconsin Supreme Court has superseded Rule Fourteen of its
Code of Judicial Ethics for a one-year experimental period of cameras
in its courts which began April 1, 1978. Standards of conduct to be
followed by the Wisconsin Supreme Court were approved during March
of 1978. The experiment, which will be monitored by a court-appointed
committee representing the press, bar and public, permits the use of
audio and visual equipment in the courtroom at the discretion of the
presiding judge. Similar to the plans in the four states previously discussed, the ruling requires pooling of media equipment and personnel,
and restricts their number and positioning in the courtroom.
There are three distinctions in the Wisconsin Plan which the previous plans of its general type have not provided. First, there is a requirement that a media coordinator be chosen by the press in each
administrative district to work with the judge in implementing the
standards. Secondly, the guidelines expressly state that any audio or
visual reproduction made of any proceedings are inadmissible as evidence. Thirdly, the standards state that "the presiding judge may for
cause prohibit photographing of a participant with a film, video tape or
still camera on the judge's own motion or the request of a participant
in the court proceedings. 16 7 The third distinction appears more judicially provident than its counterpart in the Georgia and Alabama orders
in that the latter allows any party to the proceedings to object and thus
halt the electronic coverage at any time because of a change of mind as
to the advisability of it. Letting the presiding judge make a for cause
determination on the objections to specific media coverage seems the
most fair and desirable way to handle such problems. The Wisconsin
media coverage plan has recently gone into effect and its actual utility
is not yet proven.
166. Order of the Supreme Court of Wisconsin in re the Code of Judicial Ethics.
Order dated March 16, 1978. Includes Standards of Conduct Governing Use of Audio
or Visual Equipment in Courtrooms for the period April 1, 1978 through March 31,
1979. The petitions and orders may be obtained from the Wisconsin Supreme Court.
Copies are kept on permanent file at the office of the Nova Law Journal, Nova Univer-

sity, Center for the Study of Law, College Avenue, Fort Lauderdale, Florida 33314.
167.

Id.
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Florida68
After two years of petitions, requests and hearings, the Supreme
Court of Florida agreed to the televising of one criminal and one civil
trial as a basis for making a decision in modifying Canon 3-A(7) of the
Florida Judicial Code. This prospective test failed to occur because of
a full consent requirement placed on all parties. No cases were found
in which all witnesses would consent to electronic coverage prior to the
April 1, 1977 deadline which had been set by the court." 9 Still determined to make a complete investigation on electronic coverage of court
proceedings before modifying Canon 3-A(7), the Florida Supreme
Court established a pilot program to last one year,
during which the electronic media including still photography may televise and photograph, at their discretion, judicial proceedings, civil, criminal and appellate in all courts in the State of Florida, subject only to the

prior adoption of standards with respect to the types of equipment, lighting, noise levels, camera placement, audio pick up and to the reasonable

orders and discretions of the presiding judge in any such proceedings.'
After rejecting the plan for the experimentation in only two judicial
circuits in the state, the Florida Supreme Court approved guidelines
meeting the above criteria in an opinion filed July 14, 1977. This opinion
set the experiment to run from June 5, 1977 until June 30, 1978. At the
end of the pilot program, "all media participants in the program and
all parties hereto and all participating judges are requested to furnish
the court a report of their experiments under the program so that the
court can determine to what extent Canon 3-A(7) should be modified."''7 The plan provided that no more than one portable camera be
168. Petition For and Approval of, a Plan to Change the Code of Judicial Conduct to Allow News Media Coverage in Courts in the State of Florida. Opinion of the
Florida Supreme Court filed June 14, 1977. Report To The Supreme Court of Florida
re: Conduct of Audio-visual Trial Coverage by Judge Paul Baker of the Eleventh
Judicial Circuit Court of Florida, Criminal Division. Filed November, 1977. Copies of
the petitions, order and report may be obtained from the Supreme Court of Florida.
Copies are kept on permanent file at the office of the Nova Law Journal, Nova University, Center for the Study of Law, College Avenue, Fort Lauderdale, Florida 33314. See
also note 157 supra.
169. See Supplemental Interlocutory Decision of the Florida Supreme Court, In

Re: Petition of Post-Newsweek Stations, Florida, Inc. for change in Code of Judicial
Conduct. (Opinion filed April 7, 1977).
170. Opinion of the Supreme Court of Florida filed June 14, 1977.
171. Id.
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used or trial proceedings and not more than two for appellate proceedings; each camera with only one camera person to operate it. One audio
visual system using audio visual facilities already existing in the courtroom would be available. Further, no artificial lighting was to be utilized. The trial judge had the discretion to modify existing courtroom
facilities to better accommodate the media if necessary. The appendix
to the order designated specific types of cameras and recorders approved for their quietness and unobtrusiveness. Broadcasters were prohibited from moving around the courtroom, changing film or making
other technical adjustments in the course of proceedings, except during
recesses. No audio or video close-up coverage of attorneys conferring
with their clients or with the judge was allowed. No interviews with
anyone participating in a current trial were to be conducted in the
courtroom or any adjacent area, such as in the hallways. Because of the
experimental nature of this project, films, video tapes, still photographs
and audio reproductions from earlier trials were not admissible as evidence in subsequent trials or appeals. Further, broadcasters and photographers could not appeal the trial judge's decision as to media coverage. The most notable aspect of the plan was that no consent was
required for parties to the action or their attorneys before media coverage could occur. The decision of the Florida Supreme Court was unanimous in approving the plan. Justice J. Carlton concurred separately
because he felt that the Florida Plan was still restrictive and that the
standards created went further than necessary.
The first case to come under the pilot program was somewhat less
than successful. The murder case of Johnson v. Florida occurred in the
Tampa area in August of 1977. The state's witnesses were two felons in
the State Department of Corrections and one felon under indictment.
These witnesses refused to testify if they were to be photographed and
televised for fear of reprisal in prison. Trial Judge Andrews ordered that
there be no video coverage of these particular witnesses. Two reporters
tried to photograph them and the judge ordered them from his courtroom. Despite this ominous beginning, Florida's experiment had far
fewer problems than anticipated.1 2 The most publicized case to date is
that of the State of Florida v. Ronney Zamora.1 3 The Zamora trial
was the first criminal trial to be fully covered by electronic media. The
fifteen year old was tried for first degree murder for the slaying of his
eighty-two year old neighbor. The trial created an unusual amount of
172.
173.

See note 125 supra.
See note 122 supra.
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publicity and notoriety because of the unique defense raised by Zamora's attorney who argued that his client was addicted to television
and acted as though insane through the influence of prolonged, intense,
involuntary, subliminal television intoxication.'74
At the close of the one-year experiment admitting electronic media
into the courtrooms in Florida, a survey of the attitudes of all those
associated with such trials was taken by the Judicial Planning Coordination Unit Office of the State Courts Administrator of Florida.175 The
survey included questions concerning thoughts and reactions of jurors,
attorneys, witnesses and court personnel to the experiment. 76 Responses
were sought only from those persons who had participated in or were
associated with trials that had electronic or still photography coverage.1 77 Because of the format and length of the survey, it is impractical
to publish the entire results herein. However, some of the main thrusts
of the responses were reflected in the discussion of arguments for and
against (supra) the use of electronic media in the courts. Overall, the
trial participants favorably reacted to the experiment. The margin between the favorable and opposed responses was narrow.
174. Id.
175. A Sample Survey of the Attitudes of Individuals Associated With Trial
Involving Electronic Media and Still Photography Coverage in Selected Florida Courts
between July 5, 1977 and June 30, 1978.
176. Judges were not included because a survey of trial judges had previously been
conducted by the Circuit Judges Conference.

177.

I.
2.
3.
4.

Witness
Attorney
Court Personnel
Juror

Number of Questionnaires
returned by Date Deadline
1.
2.
3.
4.

654
150
108
437

Number of Questionnaires Initially
Mailed Out
1,566
236
154
704

Number of Questionnaires Undeliverable
by Date Deadline
87
4
4
29

Percentage
Response
44%
65%
72%
65%

In the survey, "media" reters to any television, radio, newspaper or still photography. The groups sampled were attorneys, witnesses, jurors, and court personnel (baliffs,
court clerks and court reporters).
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Nevada7 '
Canon 3-A(7) of the Nevada Code of Judicial Conduct allows electronic coverage of court proceedings at the trial judge's discretion as
long as all parties, through their counsel, expressly waive objection and
consent to the coverage. The first case authorized for electronic coverage was held November 7, 1977 at the City Hall Chambers in Las
Vegas. There have been no reported complaints from parties or witnesses involved in televised trials under this plan.
Louisiana'
In the spring of 1978, Louisiana sponsored a seminar to consider
electronic coverage of court proceedings in that state.' People from all
over the country who had been involved in prior similar experiments
were invited to attend. The result of the study is a one-year pilot project
allowing electronic coverage of court proceedings in Division B of the
Ninth Judicial District for Rapides Parish. An advisory committee
made up of press personnel and judicial administrators will supervise the
project. The guidelines call for pooling of media personnel and resources, allowing only two film and two still cameras to be used in the
courtroom at any one time. Equipment and personnel are to remain
stationary in appointed areas of the room. The most significant requirement is that written permission of the parties and their counsel is re178. Order of the Supreme Court 9 f Nevada Authorizing News Media Coverage
of (a particular trial Mangeris v. Gordon) pursuant to Canon 3-A(7) of the Nevada
Code of Judicial Conduct. Order filed November 3, 1977. Canon 3-A(7) of the Nevada
Supreme Court Rules. Rule of the Nevada Judicial Department No. 1.220. Provision
No. 178.604 of the regulation of Criminal Court proceedings in Nevada. Rule 12 of the

General Rules of the U.S. District Court for Nevada. Copies of the petitions, orders
and guidelines may be obtained from the Supreme Court of Nevada. Copies are kept
on permanent file in the office of the Nova Law Journal, Nova University, Center for

the Study of Law, College Avenue, Fort Lauderdale, Florida 33314. See also note 157
supra.
179.

Order of the Supreme Court of Louisiana approving a pilot project on

camera and electronic coverage of court proceedings in Division B of the Ninth Judicial
District Court for Rapides Parish, Louisiana. Plan adopted February 23, 1978. Copies
of the petition and order may be obtained from the Louisiana Supreme Court. Copies

are kept on permanent file in the office of the Nova Law Journal, Nova University,
Center for the Study of Law, College Avenue, Fort Lauderdale, Florida 33314. See also
note 157 supra.
180. See note 129 supra.
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quired before any electronic media coverage can occur. In criminal
cases, the victim and the district attorney must also consent. Louisiana's
one-year project began February 23, 1978.
Montana18s
After numerous meetings and discussions, the Supreme Court of
Montana suspended Canon 35 of its State Judicial Code of Ethics which
did not allow cameras in the courtroom. A revised Canon 35 established
April 1, 1978 supersedes the former Canon 35 until further orders from
the court. The Montana Supreme Court order provides an experimental
period for operation of the new Canon which will last for two years after
its inception on April 1, 1978. This revised Canon permits broadcasting,
recording or photographing in any court of the State. No consent is
required but the trial judge may, for good cause shown, prohibit such
media activities in the courtroom. The illustrative guidelines for the
media aim at unobtrusiveness and preservation of courtroom decorum.
As in other states, there is a suggestion for the pooling of media equipment and personnel. The success of Montana's two-year experiment is
still to be seen.
SUMMARY OF THE STA TES' EXPERIMENTS
As of February 1, 1979, twenty-one states allow some form of
electronic coverage of court proceedings, although this coverage is not
expansive. 18 2 It is suggested that this may be due to (1) the rigid consent
181. Order of the Supreme Court of Montana in the matter of Canon 35 of the
Montana Canons of Judicial Ethics. Order dated February 3, 1978. Includes illustrative
broadcast and print media guidelines. Copies of the petition, order and guidelines can
be obtained from the Montana Supreme Court. Copies are kept on permanent file at
the Nova Law Journal, Nova University, Center for the Study of Law, College Avenue,
Fort Lauderdale, Florida 33314.
182.
STATE COURTS ALLOWING
ELECTRONIC MEDIA IN
THE COURTROOM

Duration of
State

Authority

Alabama

Supreme Court has
authorized trial and
appellate coverage
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Experiment

Effective date
Feb. 1, 1978
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Alaska

Supreme Court has
authorized trial
court coverage

1 year

Sept. 18, 1978

California

Judicial Council

1 year

Dec. 2, 1978

1 year

Feb. 27, 1956

has authorized
filming in selected
courts
Colorado

Judicial Canons permit
coverage

Florida

Supreme Court authorized
.filming in all courtsexperiment completed

Georgia

Supreme Court
has authorized
trial and appellate
filming

Idaho

Supreme Court authorized
7 month experiment
of Supreme Court
proceedings only

7 months

Dec. 4, 1978

Louisiana

Supreme Court plan
for the 9th Judicial
District Court

Iyear

Feb. 23, 1978

Minnesota

Supreme Court
authorized filming
of Supreme Court
proceedings

Montana

Supreme Court
authorized trial
and appellate
coverage

New Rampshire

Presiding Judge
and Supreme Court
may allow

New Jersey

One day coverage
of Supreme Court

N. Carolina

Instructional
purposes only

N. Dakota

Supreme Court
proceedings, only
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May 12, 1977

Jan. 22, 1978

2 years

Feb. 3, 1978

Jan. 1, 1978

I day

Dec. 12, 1978
Sept. 23, 1973

1 year

Feb. 1, 1978
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requirements in some states or (2) the nature of court proceedings as
undeterminable in length and of little interest to the general public.
Moreover, extensive media coverage of trials would tie up media personnel for an extended time, creating additional expense. There have
been no recent reports of the press creating "carnival atmospheres" as
those found in Sheppard and Estes. In Florida, where the one-year plan
is over, the supreme court is reviewing a statistical survey of the results.
In Montana, the experiment is to run for two complete years. This may
indicate a trend to expand the state experiments for a longer period of
time. All sources indicate that further study and consideration are required.
Oklahoma

Trial Coverage
only

Tennessee

Interim Coverage only

May 24, 1978

Texas

Appellate Court
only

Nov. 9, 1976

Washington

Trial and Appellate
Courts

Sept. 20, 1976

Wisconsin

Trial and Appellate
Courts

I year

1 year

Jan. 1, 1979

April 1, 1978

The authors wish to thank the National Center for State Court for much of the information in this chart.

https://nsuworks.nova.edu/nlr/vol3/iss1/4

54

